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PREPACK 


The civil cases in the courts are decided on pleadings of 
the parlies and, therefore, there should be suitable and appro- 
priate pleas. Defective pleadings after prove dangerous to the 
parties lo ^he suits, and the cases are lost by careless and defective 
pleadings. So the lawyers and the law students luuit be familiar 
with the principles of pleadings very well. 

The present Text-book is put into market so that the stu- 
dents may well understand the principles of pleadings Tt has 
been broadly divided into two Parts. Part I deals with the rules 

and law of pleadings and' in Part IT the Plaints and the Written 

Statements have been drafted. The various Cliapters in Part I 

give in detail the relevant provisions of the Code of Civil Pro- 
cedure. 

In the present book, the relevant principles have been ex- 
plained and fully discussed, and tlie latest decisions of the Sup- 
reme Court and various High Courts have been incorporated. 

This book will prove useful to the teachers, law students 
and tlie beginners in the legal profession so as to enable diem tr 
have sound knowledge on the subject of law of pleadings. 


K. DAY AT 
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LAW OF PLEADINGS 

CHAPTER I 

DEFINITIONS 

Decree. — “decree” means the formal expression of an adjudication 

which, so far as regards the Court expressing it, conclusively determines the 

rights of the parties with regard to all or any of the matters in controversy in 
the ^uii. 


Decree may be either preliminary or final. 

Decree is deemed to include — 

,i) the rejection of plaint ; and 

(ii) the determination of any question within — 

1. Section 47 (Questions to be determined by the Court executing 
decrees) ; or 

2. Section 144 (Application for restitution). 

But Decree does not include — 

(a) any adjudication from which an appeal lies as an appeal from an 
order ; or 

(L') any order of dismissal for default. (Section 2 (2) of the Code of 
Civil Procedure). 

Decree-holder. — “decree-holder” means any person in whose favour — 

(a) a decree has been passed ; or 

(b) ^ order capable of execution has been made. (Section 2 (3) of the 
Code of Civil Procedure). 


princi 


District.— “district” means the local limits of the jurisdiction of a 
ipal Civil Court of original jurisdiction, called a District Court. 


•District’ includes the local limits of the ordinary original civil iurisdic 
tion of a High Court. (Section 2 (4) of the Civil Procedure Code)!^ 

Final decree.— A decree is final when the adjudication which con- 
dusivcly determines the rights of the parties, coxnpletely disposes of the suit 
(Explanation to Section 2 (2) of the Civil Procedure Code). 

A decree may be partly final. 


Foreign court.— “foreign court” means a court— 
(a) situate outside India ; and 



r^t established or continued by the Central 
2 (5) of the Code of Civil Procedure^ 


Government. 


(Section 


Foreign 
foreign Court. 


‘foreign judgment” means the 
{Section 2 (6) of the Code of Civil ProcedureJ, 


judgment 


of a 
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Government Pleader.— “Government pleader” includes— 

(a) any oHicer appointed by the State Government to perform all or 

any of the functions expressly imposed by this Code on the Govern- 
inent Pleader ; and 


(b) any pleader acting under the direction of the Government Pleader 
(Section 2 (7), C. P. C.). 

Judge.— “Judge” means the presiding olliccr of a Civil Court. (Sectio i 
2 (8), C, P . C,). 

Judgment.— “Judgment” means the statement given by the Judge of the 
grounds of a decree or order. (Section 2 9), C. P. C.). 

Judgment-debtor.— “judgment-debtor” means any person against 

whom — 


(a) a decree has been passed ; or 

(b) an order capable of execution has been made. (Section 2(10) 

c. p. cl). 

Legal representative.— “legal representative” — 

fa) means a person who, in law, represents the estate of a deceased 
person ; and 

(b) includes — 

(i) any person who intermeddles with the estate of the deceased ; and 

(li) where a party sues or is sued in a representative character, the 
person on whom the estate devolves on the death of the party 
so suing or sued. (Section 2(11), G. P. C.). 


Mesne profits. — “mcsiic profits” of property means those profits which 
the person in wrongful possession of such property actually received or might, 
with ordinary diligence, ha\e received therefrom, together with interst on such 
prolits. 

It does not include prolits due to improvements made by the person in 
wrongful possession. (Section 2 fl2), C. P. CL). 

Pleader. — “pleader” — 

(a) means any person entitled to appear and plead tor another in Court; 

and 

(b) includes an advocate, a V'akil and an attorney of a High Court. 

(Section 2 (15), C. P. C.). 


Preliminary decree. — A decree is preliminary when further proceedings 
have to be taken before the suit can be completely disposed of. (Explanation 
to Section 2 (2) of the Code of Civil Procedure). 

A decree may be partly preliminary. 


Public Officer. — “public oHicer” 
the following descriptions, namely : 


means a person falling under any of 


(a) every Judge ; 

(b) every member of the Indian Civil Service ; 

(c) every commissioned or gazetted officer in the military, naval or air 

forces of the Union, while serving under the Government ; 
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(d) every officer of a Court of Justice whose duty it is, as such officer 
to investigate or report on any matter of law or fact, or to mX’ 
authenticate or keep any document, or to take charge or dispose 

execute any judicial process, or to administer 
any oath, or to interpret, or to preserve order, in the Court and 

ar;"oSVuTi« • P-fo'- 

;e) every person who holds any office by virtue of which he is emnn 
wered to place or keep any person in confinement ,• ^ 

(f) every officer of the Government whose duty it is, as such offir,-r 

prevent offences, to give information of oWces to brffig offenders 

to justice, or to protect the public health safety or emwenien^ 

(g) every officer whose duty it is, as such officer, to take, receive keen or 

(h) every officer in the service or pay of th- Government n, 

by lees or commission for the performance of *'^^_u'>erated 
• Section 2 (17j,C.P.C), ^ ^ ^ 

vi»g«.-(l) In the absence of any specific provision ,o the contrary 

"Oiliing in this Code shall be deemed to iiini. o.herivise affect-' 

(a) any special or local law in force ; or 

(>>) (0 any special jurisdiction or power conferred, or 

“w'hrforce"™’ •"“"'•■'■I by. of under, any other 

con,aitrb;™;b”l“;'l';°“* ■” "" •>' PfopofWon 

Dothinpf in this Code shall be deemed — • 

'"a) to limit ; or 

(b) otherwise affect, 

force "„7 trr';^L:r''y'„''f *' ‘.Ta:'?" iT '“i"*,'”'! »'“» “V •» 

laud. (SeeUonT C P?c7 ® " " '* Pfoduce of such 

Procedure,^ purposes of the Code of Civil 

(a) the District Court is subordinate to th' High Court ; and 

fby (0 every Civil Court of a grade inferior to that of a’ District court; 

(ii) every Court of Small Cause, 

Code Of avH trocedure'^ ^ of the 



CHAPTER II 

PARTIES TO SUITS 

Order I of Civil Procedure Code deals with array of parties to suits. 
It contains the rules as to who should be joined as plaintiffs and who should 
be joined as defendants in the same suit. 

Who may be joined as plaintiffs. — All persons may be joined in one 
suit as plaintiffs in whom any right to relief in respect of or arising out of the 
san.e act or transaction or series of acts or transactions, is alleged to exist, 
whether jointly, severally or in the alternative, where, if such per^ns brought 
separate suits, any common question of law or fact would arise. (O. I., R. 1). 

Rule 1 deals with joinder of plaintiff. Two types of cases may aiise : 

(i) A. num er of plaintiffs may be jointly interested in the same cause of 
action, for example, co-sharers in a suit for ejectment, partners in a suit con- 
cerning partnership business : or 

{ii) They may not be so jointly interested. 

If the persons arc jointly interested in the same cause ot action, not only 
they may join but as far as possible they must joint as plaintiff because the 
cause of action vests in them j )iiuly and no relief can be given in the absence 
of any one of them. If one or more of them refuse to join as plaintiffs, tliey 

must be impleaded as pro forma defendants. 

Even if they are not so jointly interested, several plaintiffs ^tnay join in 

the same suit in view of the provisions of Rule I of Order I. 

According to Rule 1, the cause of action need not bejone and identical; 
several persons (plaintiffs) having separate causes ofactioTi can join in one 
suit, provided — 

• i) the right to relief alleged arises out of tlie same actor transaction, and 

(ii) a common question of law or fact arises. 

For example, several persons jointly prosecuted by the defendants may 
bring a joint suit for malicious prosecution. 

The policy of the rule is that, even in cases where the plaintiffs seek 
individual reliefs, where the investigation would to a great extent be identical 
in each individual case, they may unite as co-plaintiffs and thus avoid need- 
less expense. 

Where, however, it appears to the Court that any joinder of 
may embarrass or delay the trial of the suit, the Court may put the plainti s 
to their elections or order separate trials. (R. 2). 

The provisions of Rule 1 of Order I are not imperative . and obligatory 
nor are they exhaustive of all cases of joinder of plaintiffs. 

Illustration on joind r of plaintiff — -A published a series of ^ books under the 
title of : “ The Oxford and Cambridge Publications” so as to induce the beliei 
that the books are publications of the Oxford and Cambridge Universities or 
either of them. The two Universities may join as plaintiffs in one suit to res- 
train A from using the title, because the publication and the belief induced 
are common question of fact arising out of the same series of transactions. 
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Joint writ petition.— In Halsburfs Laws of England, Third Edition, 
Volume 11, the subject of enforcement of separate claims have bee discussed 
on page 83 under Section 155 : — 

“Two persons cannot join in a single application for an order of mand- 
amus to enforce separ ate claims. There must be separate applications for 
separate orders although the several applicants are successors in the office in 
respect of which the claims arise,” 

In Extraordinary Legal Remedies by Ferris, the question of joinder has been 
discussed under section 233 on page 275 — 

“The rule is that persons having a common and joint interest in the 
subject matter in controversy may be joined as relators, while those having 
separate and distinct right may not.” 

\n Corpus Juris Secundum^ Volume 14, the following passage is found on 
page 205 : — 

‘*It is improper to join persons who are not jointly interested in the pro- 
ceeding of which a review is sought, and whose interests are separate and 
distinct. Parlies severally affected by the proceedings below must sue out 
separate writs, although there is but one act to be reviewed and but one 
record.” 

\n Bankim Chandra w. Regional Provident Fund Commissioner, A. I. R. 1958 
Pat. 314, it was held that a jf>int application under Article 226 for quashing 
several orders is not maintainable. 

In Bishwaranjan v. Secretary, Raw Krishna Mission, A. I. R. 1958 Pat. 653. 
It was held that separate applications must be made for issue of separate 
writs to quash separate orders. 

In Muhammad Ibrahim v. Deputy Commercial Tax Officer, A. I. R. 1956 Mad. 
626, it was held that the fact that similar orders are passed in the case of a 
number of individuals d( es not mean that the injury caused is a common or 
class injury so as to justify a single petition. 

In Ganapathi Nadar Factory \\ State of Madras, A. I. R. 1957 Mad. 616^ 
the Government by a single notification referred disputes between seven 
establishments and their workmen to an Industrial I’ribunal. 'fhese establish- 
ments filed a single writ petition against the 'fribunal ani the Government. 
It was held that a single petition was not maintainable. 

In Kailash Chatdra v. District Registrar, A. 1. R. 1961 All. 61, licences of a 
number of deed-writers were cancelled. It was held that a joint writ petition 
by the former deed-writers was not . maintainable. 

In Ramc and v. Anandlal, A, I. R. 1962 Guj. 21, it was held that there 
must be separate application by every applicant for every main right or claim 
sought to be enforced in a writ petition. Two or more persons cannot join in 
a single application to enforce separate rights or claims by way of writs. 

In Mount Corporation V, Director of Industries and Commerce, A. I. R. 1965 
Mys. 148, it was held that if a number of persons have joint interest in the 
subject-matter but possess separate and distinct rights, a joint petition by them 
under Article 226 is not maintainable. Order I, R. I, C. P. G. is not 
applicable. 

In Mandir Thakar Dawara v. State of Pepsu, A. I. R. 1955 Pepsu 159, it 
was held that there must be separate applications for separate writs. 

In Inder Sinpi v. State of Rajasthan, A. I. R. 1954 Raj. 185, there were 23 
separate applications pending before the Anti Ejectment Officer. Twerty- 
three separate revisions were filed by the different applicants. The 25 cases 
were disposed of by the Board of Revenue by a single judgment. It was held 
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that it was not proper for the petitioners to file a single petition under Article 
226 in respect of all the 23 cases. 

M V. Industrial Tribunal, A. I. R. 

1959 Mad. 13/, it was held that the provisions of Or. I of the Code of Civil 

rocedure cannot be apphed to writ proceedings on the strength of the rule 

laid down bv Sec. 141, C. P. C a v i luic 


In In re A. Gopalakrishnnran, A, I. R. 1957 A. P. 88, it was held that two 
oi more persons could not join in a single petition for a writ of mandamus to 

enforce separate claims. The principle of Or. I of the Code of Civil Proce- 
dure cannot be extended t(» such a case. 


incA Shankar Rai v. Divisional Superintendent, Northern Railway, A, I R 

U60 All. 366 (D. H.), u was held that, in case of a common right it is not 

open to the persons who are affected liy a common order to file a joint writ 

petition. Writ jurisdiction is for the enforcement of an individual ricrht 
I here can he no cpiestion of application of Order 1 of the Code of dvil 
1 rocedure in such proceedings. 

This, there is much support for the view that, if a number of persons 
havc_ separate claim.s, a joint writ petition is not maintainable. But the 
decision by the Division Bench of tlie Allahaliad High Court in Uma Shankar 
Rais case (,'\. I. R. 1960 All. 366) and the decisions by other High Courts arc 
largely based on English and American cases. Hit>h Courts hi India need 
not feel oppressed by technicaliiies of English law. In dealing with petitions 
undci .\rticle 226, Hi^h Cnuns exercise po\ver conferred upon them by the 
Constitution ot India. I he power shf'uld be so exercised as to advance the 
course of justice. It was not suggested for the respondents that in trying 
civil suits civil courts expcricnc(‘ any difficulty in operating Or. I, R. 1. 
C. I . C. On the contrary, that provision is highly convenient. If a number 
of persons Iiavc to place before t ic Court lltc same set of facts or have to urge 
the same (juestion of law, there is nr>t much jioint in insisting that they must 
idc separatj writ petitions. In the present case there are 21 petitioners. They 
have paid a c'^urt-fc c of Rs. 50 - on tlic writ petition, it they are ordered to file 
21 separate writ petitions, they will have to pay a total court-fee of 
Rs. l,0.^0p. 1 hat would no doubt be a gain to revenue. But gain to revenue 

is not a circumstance, which can outweigh convenience of litigants and 
adiTiinislration of justice. When a tuimber ot persons make tlie same grievance 
1 etfue the Court, it is usually convenient for the Court and the aggrieved 
persons to have the whole matter disposed of in a single proceeding. 

In Constitutional Low of India by Seervai^ the learned author observes on 

page 738 : — 

There are cogent reasons for not followi ng the strict technicali- 
ties of the English law in India for example, a law for the abolition of 

zarnindaris may affect thousands of people, and it is submitted that it would 
be unjust and oppr. ssive to drive thousands of persons to file separate petitions 
when the only question involved is whether the legislature was competent to 
enact the law or not, and a representative petition will completely dispose of 
the matter.” 


The provision of Or. I, R. 1, C. P. C. is premissive. Tlic provision is 
subject to Or. I, R. 2, C. P. C. Ordinarily, if two or more persons put 
forward claims involving common questions of law and fact, such claims may 
be combined in a single suit. But if the Court finds that combining a number 
of claims in a single suit would be embarrassing, it is open to the Court to 
direct separate trials of different claims. The same procedure may be adopted 
at the hearing of writ petitions. Ordinarily, if a number of persons challenge 
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a single order or decisions involving coinnion questions of law and fact, their 
claims may be combined in a single writ petition. But ifihe Court finds 
that it will not be convenient to dispose of so many clai/ns in a single writ 
petition, the Court may direct ihe petitioners to lile separate writ petitions. 

Therefore, the following principles can be laid down : — 

1. An application under Article -'26 of the Constitution involving 
civil rights is a proceeding in a Court of civil jurisdiction. So, the provision 
of Or. I, R. 1) C. P. C. is applicable to such a pi'v^ceeding. 

2. Even if we assume that a writ petition is not a proceeding in a 

Court of civil jurisdiction, and Or. I, R. 1, C. P. C. in terms does not apply 
to such a proceeding, more persons than one can join in a petition under 
Article 226 of the Constitution under circumstances in which persons more 
than one can join as plaintiffs in a suit in accordance with the provisions of 
Or. I, R. 1,G. P. C. ^ 

An application under Article 226 of the Constitution is a proceeding in a 
court of civil jurisdiction if it relates to a ci\'il matter, and as such the provi- 
sions of Or. J, R, 1 of the Code of Civil Procedure do apply to sucli a 
proceeding but only to the extent they are not inconsistent with the nature 
of the proceeding. Thus the joinder of more than one person under Article 
226 can be permitted only wher the right to relief arises from the same act 
or transaction and there is a common question of law or fact or where though 
the right of claim does not arise from the same act or transaction the 
petitioners are jointly interested in the cause or causes of action. (Per Sahgal 

and Laksmi Prasad, JJ., in Mall Singh v. Smt. Laksha Kuniari Khaitan, 

A, L. J. 208 (F. B.)). 

In Qurabali v. Government of Rajasthan, A. I. R. I960 Raj. 152, it was held 

that a joint application by several persons involving common questions is 

maintainable. ^ 


hi United Motors {India) Ltd. v. State of Bombay, (I953 j 4 S. T. C. 10 (Bom.) 
(D. B.), six corporations and one firni carried on the business of buying and 
selling motor-cars. Theyliled one petition under Article 226 of the Const itu- 
tion challenging the validity of the Bombay Sales Tax Act, 1952. It was held 
that the petition was maintainable. 

Aar/i V. Baranagore Municipality, A. I. R. 1956 Cal. 291 
Sinha J., observed : — 

“Reference has been made to American Jurisprudence, Vol. 35, pa<^e 81 
paragraph 333. > i o > 

^ In my opinion, such highly technical rules of procedure should not be 
incorporated in our law. This is a poor country and litigation expenses arc 
high. Multiplication of legal proceedings should be avoided at all costs.*’ 

o^her hand, in Khem Karan v. State of U. P., A. I. R. 1966 All. 255 
J.), there was a single notification under section 4 of the Land Acquisition 

Act, and a single notification under section 6 of the Act. These notifications 

affected a large number of persons. It was held that all such persons may file a 

T. • . .1 • itution challenging the validity of 

such action It is to the convenience of all concerned and serves the interests 

ot justice. In Abdul Qayum v. Keshav Satan, A. I. R. 1964 All. 386 the peti- 

of action, and sought a common relief arising 

ZintlinS'e ^ 
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Separate suits. — The question which arises for determination is 
whether it is open to a creditor to bring a suit for his share of the debt after 
impleading the remaining creditors as defendants. 

In Abdul Hakivi v. Adyata Chandra Das, A. I. R. 1919 Gal. 593 : 22 
C. \V. N. 1021, it was observed that, in the absence of any evidence or circum- 
stances which would justify a contrary inference, it will be presumed, notwith- 
standing the terms of the obligation, that the debt is due to the creditors in 
severalty. In Nabendra Nath v. Shasabindoo Nath, A. I. R. 1941 Cal. 595 : 197 
I. C. 321, four brothers were running a join^ money-lending business. One 
of the brothers, defendant no. 1, had drawn excessive amounts from the 
business and, after accounting, he executed a Hatchitha in favour of all the 
brothers. He, however, did not pay the money. Two of the brothers brought 
a suit for the reovery of their sliare. Tiie legal representatives of the third 
l)rother was impleaded as a defendant as she declined to Join as a plaintiff. 
It was contend d on behalf of defendant No. 1 that the plaintiffs ought to 
have prayed for a decree for the entire amount due on the Hatchitha. This 
contention was overruled. 

Therefore, wiiere the debts in favour of several creditors were specified 
separately in an agreement and there is nothing to show that these debts lost 
their severalty and became a joint debt in favour of all the creditors (or, in 
other words, if the debts are due to the creditors in severalty), then one 
creditor can bring a suit for the recovery of his share of the debt after 
impleading the remaining creditors as defendants irrespective of the fact 
whether or not they were asked to join as plaintiffs and declined to do so. The 
remaining creditors thereby get an opportunity to safeguard their interest by 
bringing separate suits against the debtors in respect of the debts due to them 
individually. Where money is lent by several persons to another, the general 
rule in equity is that they will be regarded, prima facie, as tenants-in-common. 

Sub-rule (1) of Rule 10 of Order 1 lays dv>wn that where — 

(a) a suit has been instituted in the name ot the wrong person as 
plaintiff ; or 

^h) it is doubtful whether it has been instituted in the name of the 
right plaintiff, 

the court may, at any stage of the suit, if satisfied that — 

(i) the suit has been instituted through a bona fide mistake ; and 

(ii) it is necessary for the determination of the real matter in 

dispute so to do 

order any other person to be substituted or added as plaintiff upon such 
terms as the court thinks just. 

No person shall be added as a plaintiff suing without a next friend or 
as the next friend of a plaintiff under any disability without his consent. 

(O. I, Rule 10 (3). 

Who may be joined as defendants. — All persons may be joined as 
defendants against whom any right to relief in respect of or arising out of the 
same act or transaction or series of acts or transaction is alleged to exist, 
whether jointly, severally or in the alternative, if separate suits were brought 
against such persons, any common question of law or fact would arise. (O. I, 

R. 3). 
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The same rules of joinder of plaintiff are applicable to the joinder of 
defendants under this Rule. 

All the defendants jointly interested in suit must be joined. 

If the persons joined as defendants slvq not jointly interested, they may be 
joined in the same suit in view of the provisions of Rule 3 of Order I. 

The provisions of Rule 3 are not imperative and obligatory nor are they 
exhaustive of all cases of joinder of defendants. 

The object oj this Rule and Rule 1 is to avoid multiplicity of suits and 
needless expense if it could be done without embarrassment to the parties and 
to the Court. All persons may, therefore, be joined as defendants against 
whom any right to relief is alleged to exist, provided that — • 

(1) such right arises in respect (jf the same act or transaciit>n or serries of 
acts or transactions ; and 

^2) the case is one where if separate suits were instituted against the 
defendants any common question of law or fact would arise. 

For example, a Hindu reversioner may sue jointly all the .alienees of a 
widow for recovery of property transferred by her separately to them. 

Illustration on joinder of defendants. — A, riding in an omnibus beloiiging to 
H, is injured by a collision between the omnibus and a cart belonging to C. A 
sues B and G for damages for personal injury charging the defendants jointly 
with joint negligence, and alternatively charging separate negligence against 
each defendant. The suit is not bad for misjoinder of defendants ; because the 
injury to the plaintiff arose from the same transaction and the case involves 
common questions of fact. It is olliervvise if the injury arises from distinct 
acts of B and G. 


VVhere the plaintiff is in doubt as to the person from whom he is entitled 
to obtain redress, he may join two or jnorc defendants in order that the question 
as to which of the defendants is liable, atid to what extent, may be determined 
as between all parties. (O. 1, R. 7,. 

The Court may, at any stage of the proceedings, order that the Central 
overnment or a State Government shall be added as a defendant in any suit involving 
a substantial question of law as to the interpretation of the Constitution^ if — 

(a) the Attorney-General of India or the Advocate- General of the State, 
as the case may be, 


whether upon receipt of notice or otherwise, 
applies for such addition ; and 

(b) the Court is satisfied that sucli addition is necessary or desirable for 

determination of the question of law involved. (O. 27-A, 

Any person carrying on business in a name or style other than his own 

name or style as if it were a firm-name. 

tU, oU, R. 10). 

Rule 10 of Order 30 corresponds to Rule 11 of Order 48-A of the Rules 
ot the Supreme Court of England. 

The filing of the written statement by a Company (say, the Modi 
anaspati Manufacturing Go.) and the signing of the Written Statement and 
ne verification by the constituted attorney of the Modi Sugar Mills Ltd. does 
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not indicate the appearance of the Company as the defendant. [Per Ray, J., in 
Modi Vanaspati Manufacturing Company v. Katihar lute Mills (Privale) Limited, ^ 
A. I. R. 1969 Cal. 496 (D. B.)]. 

1 he provisions contained in Order 30, rule 10 allow a person carrying 
on business to be sued in that business-name. The essence of the matter is 
that there is a legal entity or a juristic personality who is being sued in tlie 
firni-name. The provisions contained in Order 30 apply to suits where a 
defendant is sued as a legal entity under the provisions of Order 30, rule 10. 
1 he provisions contained in Order 30 allow a body of persons to be sued In 
their business-name or in their firm-name. [ibid.). 

It is well settled that the business-name or the firm- name is neither a 
legal entity nor a juristic person. The legal entities are the persons wlio carry 
on business under that name. ^ ibid). 

.\ Comi^any, being a legal entity, can sue and be sued only in accordance 
with the provisions contained in Order 2 9 of the Code of Civil Proceduie. To 
allow a limited company to be sued in tlic I usiness-name would be an inioad 
upon the Code in the sense that a suit W()uld be competent against a defendant 
which has no legal basis and no legal character. It is only because an 
individual or a body of individuals carry uii business in a certain name that 
the compendious name is recognised under the jjrov sions of Order 30 so thdt 
it is known that tlic legal jjcrsuns are the persons sued in that name, [ibid), 

d'he legal person being a limited company, the suit against the Modi 
Vanspali Manufacturing Firm or company is not maintainable and is 
incompetent. Such Firm or Company is not a person within the meaning of 
Order 30. [ibid). 

4 he word ‘person* in Order 30 refers to iiulividurds and not to corpora- 
tions because corporations are dealt with in Order 29. Further, Order 30 does 
n(>t recognise a trading name but it rc-cognises only the individual persons 
who arc legal entities carrying on tiade in a name, [ibid). 

Under the general law ot procedure, only a juristic person can sue or be 
sued. A partnership firm is not a juristic entity. An exception to the general 
law of procedure, namely, that an action can be brought by or against a 
juristic person only, was made in the case oi a partnership firm by Order 30 of 
the Civil . rocedurc Code. [Per Mukerjea, J., in Modi Vanaspati Manufacturing 
Company v. Katihar Jute Mills [I^rivate) Ltd.^ A. I. R. 1969 Gal. 496 (D. B.)), 

Rule 10 of Order 30 a'l^plus even where a number of persons carry on 
business under an assumed vr trading name even ihougii they do not 
constitute a partnership firm, as, for example, a Hindu joint family business. 
(A. I. R. 1944 Cal. 138 B.; =48 C. \V. i\. 203 ; Alekfi Chandra v. Krishna 

Chandra, A. 1. R. 1941 Fat. 596= 1. L. R. 20 Pat. 755 ; Rameshwar Prasad v. 
Keshav Prasad, A. I. R. 1962 Pat. 360= 1962 B. L, J. R. 473 ; Harisankar v. 
General Merchants Ltd., A. 1. R. 1956 Orissa 186). These decision^, liowevcr, do 
not lay down that Rule 10 of Order 30 is intended to apply not only to 
individuals but also to artificial persons. 

Order 30, rule 10 is applicable only to the case of a single individual. 
fihidambarain v. National City Bank of New York, A. I. R. 1936 Mad. 707 B.) = 

1. L. R. (1937) Mad. 28).' 

The words in the heading “persons carrying on business other than 

their own” only have reference to Rule 10 under which a single individual 
may be sued though he cannot sue if he carries on business under a name other 
than his own. [Lalchand w, M. C. Boid & Co. A. 1. R. 1934 Gal. 8 10 (S. J.)= 38 
Gal. W. N, 914). 
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If, by Rule 10 of Order 30, only an individual .is intended, the rule 
cannot apply to artificial persons which corpora tions^are. [Per Mukherjea, J. in 
Modi Vanaspatx Manufacturing Company v, Katihar Jute Mills {Private) Limited 
A, I. R. 1969 Cal. 496 (D. B,)). 

Order 30, rule 10 enjoins that so far as the nature of the case will 

permit, all rules under that order will apply. Rule 10 c^innot apply to a 

Company and no other rule of Order 30 can possibly apply to a Company. 

Order 29 specifically provides for suits by or against Corporations. Rules 

1, 2 and 3 of Order 29 are important safegTiards which the law provides in 

the interests of a Corporation which is an artificial person and in which the 

interests of a large number of shareholders arc often involved. Unless it is 

provided expressly or by necessary intendment, it is not to be assumed that 

Orde 30 intended to deprive a company of these safeguards by permitting 

an action to be brought under Order 30 against a Corporation in .its assumed 

name. In construing Rule 10 of Order 30, it has to be considered how a 

decree passed against a Corporation in its assumed name can be executed, if 

such a decree can be passed at all. There is no provision in the Code for 

execution of such a decree, (ibid). Rule 50 of Order 21 will have to be 

necessarily referred to for the purpos e of execution of a decree passed against 

a firni or an individual carrying on business in an assumed name. This 

Rule is not applicable to execution of decrees passed against the Corpora- 
tion. [ibid], ^ 

In the context of — 


(a) Order 30 itself, 

(b) Order 29, and 

(c) other relevant provisions of the Code ; 

and on a consideration of the history of Order 30, Rule 10, 

it was held that the words “any person” in Rule 10 of Order 30 con- 
template only an individual but not an artificial person which a Corporation 
or a company is. (ibid, at page 514). 


Meaning of the word ‘person*. — Sub-section (42) of section 3 of the 
General Clauses Act provides that, unless there is anything repugnant in the 
subject or context, ‘person’ shall include— 

(a) any company, or 

(b) association or body of individuals, whether incorporated or not. 

r 1 ^‘^sembles the definition of ‘person’ in section 1 9 

of the Interpretation Act, 1899 (an English statute) which consolidates earlier 
enactments. This section 19 reads as follows : — 


“In this Act and in every Act passed after the commencement of this, 
the expression ‘person* shall, 

unless the contrary intention appears. 


include any body of persons corporate or unincerporate.” 

In the English case of Pharmaceutical Society v. London and ProvincinI 
Supply Association Ltd., [1880] 5 A. C. 827 : 49 L. J. Q. B 736 it was orovid- 

cd by section 1 of 31 and 32 Viet. C. 121. that i, shSl be unlawM 


person 


for every 


(a) to sell, or 

(b) to keep open shop for 
(i) retailing. 
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(ii) dispensing, or 
(iii) compounding 

poisons, or 

(c) to assume the title of chemist and druggist, 

unless such person shall be a pharmaceutical chemist within the mean- 
ing of the Act and be registered under the Act. 

A small body of persons had obtained a registration under the Compa- 
Tucs Act of 1 862-1 r>67. One only of these persons was qualified and 
registered chemist. His share in the company was eery small. He was the 
])erson who appeared in the shop and conducted the same and he received a 
salary for his labour in dispensing the drugs. 

It was held bv the House of Lords that — 

/ 

(i) Whether the word ‘person’ in a statute can be treated as 
including a Corporation, must depend on a consideration of the 
object of the statute and of the enactments passed with a view 
to carrying out that object into effect. 

(ii) In the present circumstances, the word ‘person’ in the relevant 
section of the statute does not apply so as to >i ake the incorpora- 
ied company lial h- {n tlie penalty. Tlic actual seller must be a 
qualified person. 

Lord Blackburn said : 

'^Person may very well include both — 

a'l a natural person (a luiman being\ and 
fb) an artificial person 'a corporation). 

I think that, in an Act of Parliament, unless then' l>e something to the 
contrary, it ought to be held to include botli. 

In common talk, the language of men not speaking technically, a 
‘person’ does not include an artificial person, that is to say, a corporation. 
Nobody in common talk if he were asked who is the richest person in London, 
would answer The London & North-Western Railway Company, The thing 
is absurd. It is plain that in common conversation and ordinary speech, a 
‘person’ would mean a natural person. 

In technical language, it may mean the artificial person. 

In which way this word is used in any particular Act, must depend upon 
the context and the subject-matter. 

I do not think that the presumption that it does include an artificial 
person (a corporation), if that is the presumption, is at all a strong one. 
Circumstances, and indeed circumstances of a slight nature in the context, 
might show in which way the word is to be construed in the Act of Parlia- 
ment, whether it is to have the one meaning or the other. - 

I am quite clear about this that whether you can* see that the object of 
the Act requires that the word ‘person’ shall have the more extended or the 
less extended sense, then, whichever sense it requires, you should apply the 
word in that sense and construe the Act accordingly.” 
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In Section 46 of the Solicitors Act, 1932, imposing a penalty on any 
person not having a practising certificate and pretending to be qualified to 
act as a solicitor, it was held that ‘person’ does not include a'Corporation. 
[Law Society \ A Jnxted Service Bureau Ltd., [1934] 1 K. B. 34=103 L. J. K. B. 
81). A Corporation is not a ‘person’ within the meaning of The Charitable 
Uses Act, 1735, \Walkerv. Richardson, 6 L. J. Ex. 229). 

On the other hand, where a trustee of a will had power to grant 
lease to any person or persons he should think fit, it was held that the will 
authorised him to grant a lease to a limited company. (Re. Jejfcock, 51 
L. J. 507). An unincorporated body is a “person” within the meaning of 
the Coal Distribution Order, 1943. [Davey v. Shawcroft, [1948] 1 All E. R. 
827 = 64 T. L. R. 289). A respectable and responsible person within the 
meaning of a covenant includes a Corporation, such as a limited company, 
[Wilmet V. London Roadcar Co. Ltd. 11910] 2 Ch. 525=103 L. T. 447). fn 
Chuter v. Freeth and Peacock Ltd., [1911] 2 K. B. 832 = 80 L. J. K. B. 1322, the 
question came up for consideration whether a company is a person within 
the meaning of section 20, sub-section (6), of the Sale of Food and Drugs 
Act, 1899 which provided as follows : — 

“Every person who, in respect of an article of food, or drug sold by him 
as principal or agent, gives to the purchaser a false warranty in writing, 
shall be lia le, on summary conviction, for the first offence, to a fine 

unless he proves to the satisfaction of the Court that, when he gave the 
warranty, he had reason to believe that the statements or descriptions 
contained therein were true.” 

It was held by Lord Alverstone, C". J., that a Corporation is well within 
the meaning of the expression ‘person* because a Corporation .is capable of 
giving a warranty through its agents. 

The fact is that the neuter pronoun ‘it’ in Order 30, rule 10 can never 
be used with reference to a ‘person’ and, therefoie, the use of the masculine 
pronoun cannot aflfect the question of construction. [Per Mukherjea J., in 

Modi Vanaspati Manufacturing Company v. Katihar lute Mills (Private) Limited, 
A. I. R. 1969 Cal. 496 (D, B.)). 

The expression ‘person’ in Rule 10 of Order 30 does not include a com- 
pany. [ibid). A company cannot be sued in a name other than its own 
which it assumes for the purpose of carrying on business. It can only be 
sued in its corporate name, libid). 

Parties in suits by or against firms. — In a suit l^y or against a 
firm, — 

(i) all the partners may sue individually in. their own names ; 

(«) or they may sue in the firm-name — e. g., as “A, B., a firm | carry- 
ing on business in partnership at Bombay” ; 

[Hi) any partner may, on behalf of the firm, sign or verify a plaint as 
follows : 

“A, B, a partner of the firm.” 

Suit by or against joint Hindu family firms must be brought either in the 
name of all the members of the firm or in the name of the Manager as such 
and not in the name of the firm. 

If an individual carries on some business in a name other than his own, 
he must sue in his individual name, though he may be sued either in his 
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individual name or in the name in which he carries on business. For instance, 
if A carries on business under the caption '‘Agarwal Book Depot”, A must 
sue in his own name “A” though hemay be sued as *‘A” or as “Aearwal Book 
Depot.” ^ 

Section 69 of tlie l^artnership Act which is express and manda tory, 
provides that no suit to enforce a right arising from a contract shall be 
instituted in any Court by or on behalf of a firm against a party, unless the 
firm is registered. 

If the plaintiff admits that his suit is on behalf of an unregistered 
partnership, the Court must immediately dismiss the suit in view of Section 
69 of the Partnership Act, whatever be the nature of the pleadings. {Sriram 
Sardnrmal Dirlwani v. Conri Shankar, A, I. R. 1961, Bom. 136(D. B.)=62 
Born. L. R. 336) . 

Parties in suit in name of firm. — Any two or more persons — 

(a) claiming or being liable as partners ; and 

(b) carrying on business in India, 

may sue or be sued in the name of the firm (if any) of which such per- 
sons were partners at the time of the accruing of the cause of action. 

.Any party to a suit may, in such case, apply to the Court for a state- 
ment of the names and addresses of the persons who were, at the time of the 
accruing of the cause of action, partners in such firm, to be furnished and 
verified in such manner as the Court may direct. (O. 30, R. 1 (1)). 

It is well settled that a suit can be filed against a firm even after its dis- 
solution in the name of the firm. {Thomas Bear & Sons Lid^ v. Rulia Rarn^ A. I, . 
1934 Lah. 625 : HP. I. C. 763 ; Putin Bihari Roy v. Mahendra Chandra GhosaU 
A. I. R. 1921 Cal. 722 : 34 Cal. L. J. 405 ; Harjibandas Gordhandas v. Bhagwan- 
das Piirsram^ A. I. R, 1922 Cal. 390 : I. L. R. 49 Cal. 394 ; Maurice Mayahas 
\ . W, Morley, A. I. R. 1925 Cal. 937 : 29 Cal. W. N. 496 ; Agarwal Jorawarmal 
y.Kasam,A, I. R. 1937 Nag. 314: I. L. R. (1937) Nag. 28 ; Firm Gopal 
Company Ltd. v. Firm HaZarilal Co., A. . R. 1963 M. P. 37 : 1962 M. P. L., J. 
781 ; RamSwarup Maru v. State of Bihar, A. I. R. 1969 Pat. 340 (D. B.)). 

^1) Notwithstanding anything contained in section 45 of the Indian 
Contract Act, IX of 1872, where two or more persons may sue or be sued in 
the name of a firm and any of such persons dies, whether before the institution 
or during the pendency of any suit, it shall not be necessary to join the 
legal representative of the deceased as a party to the suit. 

(2) Nothing in sub-rule 1' shall limit c-r otherwise affect any right 
which the legal representative of the deceased may have — 

(a) to apply to be made a party to the suit, or 

to enforce any claim against the survivor or survivors. (O. 30, 

R. 4). 

Parties in suits by or against Trustees, Executors and Adminis- 
trators. — In all suits concerning property vested in a trustee, executor or 
administrator, where the contention is between the persons beneficially 
interested in such property and a third person, — 

(a) the trustee, executor or administrator represents the persons so 
interested ; and 
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^b) it is not ordinarily necessary to make them parties to the suil. 

But the Court may, if it thinks fu, order them or any of them to be 
made parties, (O. Slj R. 1). 

When there are several trustees, executors or administrators, they are 
all made parties to a suit against one or more of them. But — 

(a) the executors who have not proved their testator’s will ; and 

(b) trustees, executors and administrators outside India, need not be 
made parlies. (O. 31, R. 2), 

Unless the Court directs otherwise, the Iiusband of a married trustee 
administratrix, or executrix shall not, as such, be a parly to a suit by or against, 
her. (O. 31, R. 3). 

Suits by or against trustees, executor or administrator should be as 
follows : — 


“A. B., son of aged. ..years, resident of Banaras, trustee of the 

estate of C. D. deceased.** 



“A. B., son of aged. ..years, resident of.;...., Moradabad, execuUjr 

of C. D. deceased,” 

If there are more trustees or executors than one, all should be joined as 
parlies as plaintifi's or defendants. 

Parties in suits relating to mortgages of immovable property. — 

All persons having an interest in — 

(a) the mortgage security ; or 

(b) the right of redemption, 

shall be joined as parties to any suit relating to the mortgage. 


A puisne mortgagee may sue for foreclosure or for sale without making 
the prior mortgagee a p^rty to the suit. 

A prior mortgagee need not be joined in a suit to redeem a subsequent 
mortgage. (O, 34, R. 1). 

^ ^ Order 34, rule 1, C. P. C. is subject to tiic provisions of the Code of 

Civil Procedure. If a puisne mortgagee is not made a party to the suit filed 
prior mctrtgagee for recovery of his mortgage dues, he will not be 
anecled by a decree that may be passed. He can ignore the suit proceedings 
as well as the execution proceedings. 


A. I 


In the case of K, N. Krishnaswami Bfiagavathar v. N. -A. Thirumalai Iyer, 
. R. 1926 Mad. 101 : 90 I. C. 410, it was observed ; 


hnh n ^ mortgagee makes the puisne mortgagee a party and brings the 

p O’ ‘0 the puisne mortgagee can only proceed against the proceeds 

n ^tiit alter satisfying the claim of the prior mortgagee. In other words, 

is taken away by his being made a 

party to the suit of a prior mortgagee. 


But the sale cannot affect the title of a mortgagee who has 
n.adc a party to the suit. He can, therefore, either- 


not 


uccu 


(a) proceed against the mortgaged property in the hands of purchas 

er by bringing it to sale ; or 
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(l>) proceed against the sale proceeds in Court after satisfying the 
claims of the prior mortgagees. 

His right is only subject to that of the prior encumbrancer but he has a 
prior claim over any simple money creditor who attaches the money in 
Cotn t as the property of the ini»rtgagor and the mortgagor certainly is not 
cniiilcd to the money in Court in preference to the mortgagee whose debt he 
is liable to discharge. 


Although O. 34, rule I requires all mortgagees to he brought on record, 
that would not lake away the right of a puisne mortgagee not so joined as a 
parly, to claim any amount in Court on the ground that hj has an interest in 
the mortgaged property. 

\Nhcu xhc sale is effected under a potter of sale in the mortgaged^eed , the 
morigagce exercising such power is a trustee so far as the surplus proceeds 
arc concerned arnl tlie Court was not in a better position than he. When 
the mortgagee exercises his power of sales he sells it free of encumbrances and 
the purchaser gels it fn*e of all subsequent encumbrances. But when a Court 
s(41s ihe property under a (kxrce to which the subsequent mortgagee is not 
H parly, it does not sell it free of the subsequent encumbrances. 

W hen ilie mortgaged property is sold and is converted into money, the 
riglit of tlic puisne mortgagee is not thereby lost. I am assuming in this conne- 
ction ih.it he was II n a party eath^r to the suit or to the e^cecution proce- 
edings in which the assets were realized. The property was his primary security 
and when that is converted into money, his security is not thereby lost, but 
is transferred fioin the ])ropcity to the sale-proceeds, and his right is only 
subject to that of a prior mortgagee or mortgagees. The objection to the 
puisne mortgagee ])i occcdiiig against such assets is that tlie assets represented 
only the value ot the equity of redemption remaining at the date of the 
sale and thcrcFore tlu; puisne mf)rtgagee cannot proceed against the proceeds 
in Court. Tliis argument overlooks the fact that tlie equity of redemption, 
whatever be its \ alue, is liable either in the hands of the mortgagor or of a 
purchaser from him to satisfy the claim of the mortgagee.” 

In the case of Ratan Chand v, Rrite Shah, A. 1. R. 1962 Punjab 402 (D. B,): 
1. I-. R. (l962j 2 Punjab 227, it was held : 

“A second mortgagee who is a party to the suit of a first niorlgagce to 
cnjorce his mortgage, is entideil to redeem the lii'sL mortgage and, on redemp- 
lioii, h(' hccomcs entitled to apply for a linal decree for sale instead of the 
lirst mortgagee, or to receive his mortgage-money out of the surplus sale 
proceeds remaining in Court after satisfactiiiu of tiic first mortgage on the 
ground that the same represent the security under his mortgage, the practical 
effect of cither being to leave surplus proceeds to the second mortgagee 
towards a payment of his mortgage debt after satisfaction of the first 
mortgage. 


Where a second mortgagee is not a party to the suit of the first mort- 
gagee, he is not affected by the decree in the first mortgagee’s suit, but is 
entitled to an opportunity of occupying the position which he would have 
occupied if he had been a party to the first mortgagee’s suit and thus he has 
a right to sale of the property, subject to the rights of the first mortgagee, 
for his mortgage debts and to surplus sale proceeds in Court after satisfaction 
of the claim of the first mortgagee. 
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The reliefs are alternative and not cumulative, otherwise a security that 

can be satisfied by one of the reliefs, that is to say, by sale of the mortgaRed 

property, will savour of a double security obviously beyond the ambit of the 
mortgage. 

In such a case, a second mortgagee, when pursuing his claim in Court lor 

alternative reliefs in an action, will have to elect which reliefs he will have 

in ilie action He may, however, make the election in his pleadings and then 

he will be held to it. It follows that this will be so in all cases whether the 

surplus sale-proceeds in Court are sufficient to meet the mortgage debt of the 
second mortgagee or not'\ 

Uw .‘*y against idol.— An idol is a juristic person in 

law. A suit by or against an idol should be framed as follows ^ 

“A 15, an idol installed in the temple named as ‘Krishna Mamlir’ 
banal as, through G D, the Manager or Shebait of the temple”. 

Parties in suit by or against math.-Suits by or against a math 

MarKSlra;".;"' ‘-i.™ * 

Decree against the Mahaut binds also his successors. 

suit by oi* against (jovcmtncikt Siiii« Ku i 

‘lu ‘I'l*' i" llie .lame ol' U.e 

Party iu suit by or against Corporation In -inJi i ,, * 1 . 

company, Municipal Board, uSrsiw 

the suit must be in tlie offi i<tl imnic uiicl sivle c\ rr^ 

of its olheer or agent .. g., “ rhe Municipal b?a d o ufiLo- ^ 

of Allahabad”; A._ 15. Company Ltd., having its regisTered’oflTc^^ 

ag"aL^Lh"Spo;•al^on^tt'''S ^ 

through, ^he Secretary or .he Ageut. director 

(U. a\xix, IG Ij. lius will l.glucn the ditliculty iu service of summons. 

Party in suit by or against registered society 

registered societies, the suits should be brought in tlie 
the Secretary, e. g.. 


-In suits by or against 
name ol their head or 


or *“ ‘’J "*■ *6**“®* unregistered Associations.— In suits bv 

be fiiT unregistered assocjations like Clubs, Libraries, etc., the .^uits should 
be filed in the name of all the members of the Club or the Associat on Tl . 

rpar^from h i!*'^ — iatiou has no existence hi 

may. under I, R„,e R be ob.Zed ?„ '‘bS"'r"eS?el",£ 

a joint Hindu f 'amily should be eitlier in the f^^* — Suits by or against 

poiins it or in the nlme of the Manager at ^ch”™.?- "" 

‘‘A, B, son of C, D, as Manager of joint Hindu family”. 
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Party in suit by or against minor. — A minor may sue only tlirou^’li 
his next friend and not individually in his own capacity, and the title 
should be — 

“A, B, son of C, Dj a minor, by E F, son of X, Y, his next friend”. 

A minor may be sued only through his guardian The title should be — 

A, B, son of C, D, a minor through his guardian G, H son of X, Y. 

Joinder of parties liable on same contract. — The plaintiff may, at 
his option, join as parties to the same suit all or any of the persons severally, 
or jointly and severally, lial^le on any one contract, including parties to bills 
of exchange, hundis and promissory notes. (O. 1. R. 6). 

In a suit on a contract, if the liability is several, several persons may be 
sued sepaiately to the extent oi .separate liability of eacli or thevimay be sued 
jointly. But if the liability is jt>ini or joint and several, the suit shall be for 
enforcement of the whole liability though the plaintiff is entitled to join all 
such persons or some of them. If some persons jointly liable or whose liability 
is joint and several are left out, then, according to Calcutta and Bombay 
High Courts, no separate suit lies against them but, according to the Allaha- 
b>ad and Madras High Courts, separate suit against such persons is not 
barred by the previous suit. 

In a suit on tort where several persons jointly commit a wrong, the 
peis<jn injured may sue all or any one of them as he likes and may claim the 
whole relief from the same person but he cannot subsequently bring a suit 
against persons whom he has left out. 

One person may sue or defend on behalf of all in same interest. — 

(1) Where there are numerous persons having the saajc interest in one suit, 
one or more of such persons may, with the permission of tlie Court, sue or be 
sued, or may defend, in such suit, on behalf of or for the benefit of all persons 
so interested. But the Court shall, in such case give, at the plaintiff’s expense, 
notice of the institution of the suit to all such persons either by personal 
service oi where from the number of persons or any other cause such service 
is not reasonably practicable, l)y public advertisement, as the Court in each 
case may direct. 

(2) Any person on whose Iclialf or for whose benefit a suit is instituted 
or defended under sub-rule J ) may apply to ihe Court to be made a party to 
such suit. (O. I, R. 8). 

Representative suit. — A suit filed by one or more on behalf of them- 
selves and others having the same interest in the suit is called a representative 
suit. It is essential that the parties should have the same interest in the suit. 
The provisions in the Civil Procedure Code as to representative suits are con- 
tained in Order 1 , Rule 8 and Section 9l. Which are the exceptions to the 
general lule that all persons interested in a suit ought to be made parties to 
that suit. 

The Court permits such suit for the sake of convenience when there is a 
large class of individuals having the same interest. 

The general rule is that all persons interested in a suit ought to be join- 
ed as parties to it by name and served personally. Order I, Rule 8 is an 
exception to this general rule. 

The first essential for the application of Rule 8 is that the parties must be 
numerous. It should only be applied when the Court can fairly hold that the 
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parties are so numerous that it would not be convenient to implead all of them 
individually. 

But where there are only 56 creditors all of whom are named in the a 
agreement and 55 of them have to be impleaded as defendants in each suit, tliis 
can be done conveniently and all of them served individually. In these cir- 
cumstances, Rule B is not applicable to the suit. 

Section 9l of the Code of Civil Procedure provides for public nuisances. It 
states that, in the case of public nuisance, — 

(a) the Advocate-General, or 

(b) two or more persons having obtained the consent in writing of the 

Advocate-General, 

may institute a suit, though no special damage has been caused, for — 

(ij a declaration and injunction, or 

(ii) such other relief as may be appropriate to the circumstances of 
the case. 

It further states that any right of suit which may exist independently of 
these above provisions, shall not be deemed to be limited or otherwise 
affected. 

^ According to Professor Winfield, a nuisance is an unlawful interference 
With a [)crson*s use or enjoyment of — 

fa) land, or 

(b) some right over, or in connection with, it. (Winfield : Law of Torts, 4th 
Ldiiion, page 436). 

According to Clerk and Lindsell on Torts (1947), nuisance is an act or 
omission which is — 

(a) an interference with, 

(b) disturbance of, or 

(c) annoyance to, 

a person in the exercise or enjoyment of — 

(a) a right belonging to him as a member of the public, when it is a public 

nuisance ; or 

(b) (i) his ownership of land, or 

(ii) his occupation of land, or 

(iii) some easement, quasi-easement or other right used or enjoyed in 
connection with land, 

when ii is a private nuisance. 

According to Salmond on Torts, 1 3th Ldition, pages 233 and 234 : 

“The pollution of a natural stream is a wrong actionable at the suit of 
any rif^nan owner piast whose land the water so polluted flows, 'and pollution 
even ot underground water is also actionable.” 

pollution is here used in a wide sense to include any altera- 
tion of the natural quality of the water whereby it is rendered less fit for any 
purpose for which, in its natural state, it is capable of being used. 
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I'hus it is actionable — 

(a) to raise the temperature of the stream by discharging into it hot 
water from a factory, or 

("b) to make soft water liard by discharging into the stream the .vater 
impregnated with lime, or 

(r I to pollute the stream hy pouring into it the sewage of a town or the 
chemical refuse from a factory. 

Pollution is actionable without proof of actual damage. — The lower 
owner has a right to the continued flow ol the stream in its natural quality, and 
any sensible alteration of this quality which renders the water less fit for any 
]Durpose is an actionable wrong even thougli the plaintiif has not, in tact, been 
prevented from making any use of the water which he has hitherto made or 
now desires to make of it. There is no right of “reasonable pollution.” 

According to Kerr’s Treatise (-n the Imw of Practice of Injunctions^ 1927 
lulilion, pages 217 and 23!’> : 

“A riparian owner is entillctl to the flow of water past his land, in its 
natural state of purity undeteri orated by noxious matter discharged into it by 
others, and anyone who fouls the water infringes a right of property of the 
riparian owner who can maintain an action against the wrong-doer without 
proving that the pollution has caused him actual damage, and the action can 
be maintained even although other persons may have so fouled the water that 
the acts of the wrongdoer may not have rendered the water less applicable to 
useful purposes than it was before, lor the damage is an injury to a right and, 
therefore, actionable. 

An injunction will be granted — 

a) to restrain the folding of a stream so as to render the water unfit 
for — 

(i) domestic purposes , 

(ii) cattle to drink, or 

(iii) fish to live in it, or 

(iv) the purposes of manufacture ; and also 

(b) to restrain the discharge of heated water into a stream or the pollu- 
tion of a water supply by the escape of gas. 

A riparian owner may maintain an action to restrain the pollution of a 
stream without proving that he has sustained actual damage by the wrongful 
act, and the fact that the stream has been fouled by other persons is no defence 

to the action.” 

In the case of Wood v. Waud, [1849) 3 bx. 748: 18 L.J. Ex. 305, it was held 
that a riparian proprietor has a right to the natural stream of water flowing 
through the land in its natural state, and, if the water be polluted by a propri- 
etor higher of the stream so as to occasion damage inlaw, though not in fact, to 
the first mentioned proprietor, it gives him a good cause of action against the 
upper proprietor unless the latter has gained a right by long enjoyment or 

grant. 

Of couse, while, in the case of riparian owners, relief may be obtainaldc by 
the mere fact of the pollution even though there may not, m fact, be any sensible 
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inconvenience or reduction of the comforts of th^ riparian owner, in the case 
of persons who merely have a right over a property not belonging to them, the 
damage, in fact, would have to be proved. 

In the above English case, the wrongf 1 act of the defendant made no 
practical diflference, that is, the pollution by the defendants did not make it 
less applicable to useful purposes than such water was before. But the Court 
held that, notwithstanding that, the plaintiffs have received damage in point 
of law, as they had a right to the natural stream flowing through the land \n its 
natural state as an incident to the right to the land on which watercour se 
flowed as it was a case of an injury to right. 

It may be that where one is not a riparian owner hnt has only a common 
right, actual damage may have to be proved. 

In Wood V, Sutcliffee,[m\]2\ Uj.Ch. 253= 18 L. T. (OS) 194, it was 
held that a person may, by long user, acquire a right to the water of a stream 
free from pollution, though he may have no proprietorship in the stream, and 
may acquire a right to pour polluted matter into a stream as against all new 
comers but a person, having established his right at law, is not, as a matter of 
course, entitled to an injunction, particularly where the injunction would not 
restore the plaintiff to the right he has established and where the act com- 
plained of may be compensated by pecuniary damages. 

Il may be pointed out tliat, in the above decision, tlie evidence proved 
that, owing to the increase of polluted matter poured into the stream from 
other sources tlian that of the defendant’s works the plaintiff never could be 
rc-instaied in his original rights and that the damage might be^'compensated by 
money and that the plaintiff l\ad been guilty of sucli an amount of 
acquiescence as wotild disentitle Iiirn to an injunction. 

In the above decision, il was observed as follows : — 

^‘Adverting to the conditions which must concur to nducc this court to 
interfere, the first question which arises is whether, assuming that damage is 
done by the defendant’s works, the restraining of that damage will restore, or 
tend to restore, the plaintiffs to that right which they had originally of having 
the water clean to their works. 

Now, if it was only this — ‘there is somebody else fouling the water besides 
me* — the saying, that would he no defence to such an application, but, if, by 
reason of the whole change in the condition of the surrounding country and 
neighbourhood, the stream has l^ecome polluted to such an extent that it 
cannot be used for the purposes of tlie plaintiffs’ works the granting of the 
injunction to restrain this one wrongdoer if he be such, from continuing his 
works would be no good to the plaintiffs. It will n t do them that good, the 
doing of which is alone the ground on whicli a court of equity will use its 
strong power to interfere to restrain the defendant’s works from going on. 

If— 

(a) notwithstanding a certain degree of pollution of the water, the 
plaintiffs can still use the water, although not so usefully, and 
tlien the defendant pollutes it to make it so much worse that they 
can use it in a less effective manner than they did before ; or 
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(b) the degree of pollution existing from Ripley’s works may be preven- 

ted by the plaintiffs by the same process which they were usin^ 
against Sutcliffee, ^ 

then, of course, they would have a right to say that this is a case in 
which an injunction would restore, or tend to restore, them to the rights which 
they originally had with regard to the stream. 

Now, there is nothing to show from the evidence— 

(a) how far the non-user of Ripley of that extent of pollution which 
they have of late years caused to this water ; 

(1)) how far, if they were away, the water is polluted by the other 
works (for there are a great many of them) ; or 

(c) how far the pollution arising from those works would be so 
comparatively small as that the plaintiffs might continue to carry 
on tiieir business effectively by using the water. 

Hut the fact is that Ripley’s increase of works has been comparatively 
recent. Then, were the ])laintiffs, before the defendant’s works came into 
operation, aide to use the water of the stream f>r their works, either in the 
sha])e of using it — 

(a) for washing vvool, or 

(b) in boilers ? 

Clearlv not. 

riierefore, that affords a very strong ground for saying that the mere 
removal of the defendant’s works, or preventing the defendant from carrying 
on his works in the inaTiner in which he now does, really would not have the 
effect of causing the water of this stream to come down to the plaintiff’s works 
in the same pure and unpolluted state, wdiich the plaintiffs, according to their 
original right, ought to have.” 

Tn Altorney General v. Gee, (1870) 10 E. Q. 131, it was said : 

“ This brings us to the question whether the nature andjextent of the 

nuisance in this case is such that this Court ought to interfere by iniunction to 
prevent it. 

It is not in every case of nuisance that this Court should interfere. It 
ought not to do so in cases in which the injury is merely temporary and 
trifling, but it ought to do so in cases in which the injury is permanent and 
serious, and, in determining whether the injury is serious or not, regard must 
be liad to all the consequences which may flow from it. 

The injury here is in the course of being abated in the manner 
pojnted out. The injury, when this information was filed, was not greater or 
different to what it had been 10 or 20 years before. Therefore, upon these 
grounds, there could not possibly be any advantage derived by interfering by 
injunction.” 

In lAllywhite V. Trimmer, [\ 867] 86 L. J, Gh. 525 = 16 L. T. 3 1 8, bill was 
filed to restrain a local board of health from discharging sewage into their 
river so as to be a nuisance and injury to the plaintiff. The Court found that 
the plaintiff sustained no material injury and that the nuisance, if any, had 
been to a great extent abated since the filing of the bill. The Court remarked 
that, in cases of this class where important public interests are involved, such 
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as the improvement ol the drainage of a town, the Court will protect the 
private rights of the individual if affected in any material degree, but will at 
the same time have regard to — 

(a) the nature and extent of the alleged injury or nuisance ; and 

(b) the balance of inconvenience. 

It may be pointed out that this case does not apply to a case where it is 
not the light of a local board that is involved and the action of the defendants 
is based on no manner of right whatsoever in the land. 

Service by publication. — As is provided under Rule 8 rarely gives 
actual notice to all the interested persons except when they are members of 

(a) a well village community or 

(b) a well-knit, religious caste or other group. 

Problem. — ^The 10-year old son of the plaintiff was run over bv a truck 
belonging to Behai ilal and was killed. 'I’hc suit was filed by the plaintiff for 
the recovery of damages against — 


(i) Bcharilal (the owner of the truck) ; 

(ii) Lallu (the driver of the truck) ; 

(iii) Jupiter General Insurance Co. (the Insurer of the* truck) ; and 

(iv) M/S. Prakash & Co. (the financier who advanced money for the 

purchase of the truck). 

Tlie Insurer (defendant No. 3) and the financier (defendant No. 4) filed 
separate written statements. 


No written statement was filed on behalf of Beliarilal (Defendant No. 1). 

I he Insurer filed an application to the Court for permission ,to defend 

the suit on behalf of, and in the name of, defeiident No. 1. The [Court, by an 

order, refused to allow it to defend the suit in the name of [Beharilal (defen- 
dant No. 1). 

The Insurance policy was for Rs. 20,000 but a sum of Rs. 30,000 was 
claimed as damages by the plaintiff. 


The question tor determination is whether the Insurer (defendant No. 3) 
should be allowed to defend the suit in the name of the Insured (defendant 

li ’’ 90 nun ** liability under the decree to the extent of 

A , Solution.— In British India General Insurance Co. Ltd. v. Cafjtain Itbar Sineh 
A. I. R. 1959 S. C. 133 1 : 1960 S. C. J. 44 : (1959) 29 Com cls 60 (19® 
Andh. W R.(S. C.) 6 ;M960) , .M.l.J. 6.St isUntiord thaMhe ilS 

as the right, provided he has reserved it by the policy, to defend the action 

^“ch a right IS conferred by condition No 2 of 

the policy. 


But if the insured is negligent in defending the suit and a right has been 
reserved by the policy enabling the insurer to defend the action In the name 

til r *'*sufed, then it should be allowed to do so under the inherent 'power of 
the Court under section 151, C. P. C. power ot 


cised ^ Ti ‘^^se in which such power should be exer- 
cised. The High Court will, in revision, allow the revision application, .set 
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aside liiC older of ilic trial court and permit defendant No. 3 to defend the 
suit in the name ol, and on behalf of, defendant No. 1. 

Party in Representative suit. — Suits should be brought in some such 
way, as the case may be, — 

“A, 1> son of X, Y, suing on Icliall ol himself and of all the Hindu 
rcsitlcnts of village Khaga.” 

o o 

Or 

“A, B and C’., D, Managing IVustces of the Kayastha Paihshala”. 

Or 

‘■A, B son of bl, D, as Manager of joint Hindu family.” 

Under section 01, in the case of public nuisance, the Advocate-General, or 
two or more [Jersons having (obtained the. consent in writing of the Advocatc- 
(icncral, may ide a suit for a declaration and injunction or for any other- 
appropriate relief. 

If ilie litigation is conducted buna fide in respect of such right, private or 
public, tlic decisir-n in such representative litigation will operate asm 
judicata and bind all pcrs(jns interested in the right claimed although they 
nitty not have b( en addcrl as parties U) the suit. [Section 1 1, Expl. VIJ. 

Sub-rule (2; of Pule 10 of Order 1 stales that the Gourt may, at any stage 
ol the proceedings, — 

l iliicr upon or without the application ol cither parly, and on sucli 
terms as nniy aj)pear to the ('ourl to be just, ortler that — 

(ay tin; name (il any par t\ inipi< >perly jtnncd (whether as plaintifi or 
tlefentlaiit) be struck out ; and 

f , tin: name of any peison — 

(i wlio ought to have been joined (whether as plaintiil or delen- 
rlanlj ; or 

(ii) whose prcsciuc befonj the Court may be necessary in order to 
enable tile Court eUcclually and eompletcly to adjudicate up<ai 
and settle all the questions involved in the suit, 

be added. 


A pei usal of this prov ision ol Rule 10 (2) shows tliat the Court is 
empowered, at any stage of the iiroceedings in a suit, to order' that the name 
of any party which had been improperly Joined to llu: suit, be struck out and 
iht; name of any other person who ought to have been joined or whose 
presence before the Couit is necessary in order to enable it io effectually and 
completely adjudicate and settle all the questions involved in thcT suit, be 

added. 

This rule does not deal with the substitution ol parties but only with 
their striking out or addition. Therefore, by virtue ol this provision, the 
name of the person whose presence, according to the Court, is necessary, has 
to be added as a plaintiff or a defendant in a suit which is already pending. A 
suit filed by a dead person or instituted against a dead person cannot be 
treated as a pending suit, because under such circumstances, it cannot be 
said that any person has filed a suit or a suit has been filed against any person. 
Under both contingencies,, therefore, the provisions of Rule 10 (2) cannot 
be utilised for adding a person as a oarLv. 
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Therefore, where the suit has, admittedly been filed ao-ainct a i i 
person, because he had died long before the institution of the suit the names 

to the provisions of Rule 10 (2). ^ taking recourse 

that a^Slhinne Representation of the People Act, 1951, lays down 

petitio^ rlf"’** of an^y corrupt practice are made ^in the 

chairl Af makes It incumbent that any candidate against whom a 
art^e of corrupt practice is made, must be joined as a party. 

Order^l* in^^ power of amendment is preserved to the Court, and 

acr I, Rule 10 enables the Court to strike out parties, but the Cnin t 
cannot use Order 6. Rule 17 or Order 1, Rule 10 to aloid the cUseptSuces 
f non-joinder for which a special provision is to be found in the Ac1 The 

neTssar? H ^ven strike out a party who ' is not 

^ -essary. But when the Act makes a person a necessary party and nrovides 

ction cKoll ^ . proviaes 


When 
for noii- 

r /. V vy. v^ivii x HJ\.CUUre OOGC CarillOt hp llQPfl 

as curative means to save the petition. ^ ^ 

The question is whether a single co-owncr or co-sharer can iTictlinty. 
JharJrs/^'"”''*^'^^ possession without irnple.vding other co-owi.rrsor cef- 

It may be staled that the decisions of ilu; Patna lliuh Cojiri i 

generally proceeded upon the footing that— ^ 

I.,>1 I suit for recovery of possession nfl-,,. i 

thJ co-owrrs^;Tnd'"‘*‘' ^ho dispossessed all 

37 'T J^^^^S.huraj Singh v. Bishen Tewary, A. 1. R. I 916 P it'^2h*- 

V. Kastnalh Roy, A. I. R. 1956 Pat. 308 ; 1956 -H. L. J. R. 949 ‘ 

A. I. R. 1942 All. 358 I L. R flgaS In Ifv , 

^tnshottam, A. I. R, 1927 Bom. 192 : I L* R s / Rhudar 

^agnesite Syndicate Ltd., A. I. R. 1915 Mad.' 1214 °T. L 

Pinod Sugar v. Vishunbhai Shankar, A. 1. R 1947 Lah 388 • ’ 

^asundarabai, A. 1. R. 1956 Madh Rh;, ctk . o' a, ■ r.’ ^^f^ortlalv, 

R. ,1970 P... , (F.B.)': I969B.L.JR. 1 767T969 k" ^1 ”r‘ 

yoj. 1 his view is based on sound princiole in ih^ L j. R. 

w..h 9i, .U.e i„ Ra, a ba.rSS “'“ 1 “ 
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all the co-sharers than a complete trespasser. It is true, no doubt, that a 
trespasser, whose possession can be taken in law to be possessory title, cannot 
be disUirbed in his possession by another trespasser, and as against the 
laltei, he has a right to recovery of possession. It is well settled that merely 
a possessory title, when confronted with a better title, will yield place to the 
better title which must prevail over a trespasser’s possessory title pure and 
simple. A co-sharer, having an inteiest in a property, jointly wi th others, is 
apparently a person with a better title than a trespasser, {Rnm Niranjan Das 

V. Loknath Mondal, A. 1. R. 1970 Pat. 1 (1*. B.) : 1969 B. L. J. R. 176). 

It is also a well settled principle of law that one of the various co- 
<ovni:rs of a property, if in possession, will be deemed to be in possession on 
be.half of all the co-owners, and it is for this reason that his possession in law, 
therefore, is not regarded as adverse to other co-owners unless there is 
distinct proof of ouster. In this vie } of the matter, the interest of an 
undiv ided coovvner or c<»-sharer must be taken to cover every inch of land 
which may be the subject-matter ot dispute as belonging to the co-owners. 

[ibuy 

The houses “f X’ijairaj and Fatchraj u.i the f)i^e hand and of Suiaj on 
the other abut one another at right angles. I here is a Ghabutri situated at 
the place where the two houses meet. Tliis Ghabutri was constiucted by 
Suraj (jdaintiff). Suiaj brings a suit against the Municipal Council for a 
declaration that he is the owner ol the Ghal.utri described in the plaint 
The case of the plaintiff is that — 

(al it is a very old Chabuiri. ^ ^ 

(h') X'ijairaj filed a complaint licfore the Ailniinistrator, Municipal 

Council aliening that tlic Ch<ibuiri was a new eixioaclinuiit ii adc by Suraj. 

(c) ARcr hearing the paiics, the .\,imicipal Ctmniesid.cr held that 

' vas an t iicrc at In ( i:t and oidtrcdils 


set aside by the Revenue Appellate 


part of the C.habutri was new and 
demolition. 

That order was subsequently 
Authority. i • v i ^ ^ 

(d) Vijairaj filed a Writ petition in the High C<nirt on which the ordei 

of the Revenue Appellate Aulliority was set asicie and the order of the 
Municipal Gominissioner ^vas restored. It was held that the Chabutri would 
be demolished unkss Sura] took steps to have the order ot the :Municii5al 

Commissioner set aside. i_ • Co-il 

(e) 'i'he present suit is instituted l-y Suraj against the Muiucil ai 

c * I 

'^The case of \'ijairaj and lalthraj is that the Chabutri is cousli ucted on 
Klialsa land and is an encioachinent. They have further alleged that tliey 
had opened a door and window in their houses and they have a right ot ‘^g 
and egress through the door on the Chauk outside the house and ‘J^^y h 
also a right of light and air through the window. It has J 

how long the door and window have been in existcnee nor have ‘^ey spe i 
the ground on whieh they claim a right of ingress and egress 
door and a right to receive light and air through the window The 

court passes an order refusing to implead them as ‘no cirim 

under Orde. 1, Rule 10 (2) C. P. C. on the grouiul that they do not clai 

any interest in the property in suit. It must be /trW that 

(i) Generally spea^'ing, intervention can only be insisted upon in thiee 

classes “^‘■^^“’j.gp'j.gjgn’taiive action where the intervener is one of a class 
whom plaintiff claims to represent. 
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The intervener may say, *I deny that plantifF represents me — Add me as 
a defendant * 

(B) Where the proprietary rights of the intervener are directly affected 
by the proceedings, ^ 

(G) In actions claiming the specific performance of contracts, where thint 

persons have an interest in the question of the manner in which the contract 
should be performed. 

^ (ii) The main object of Rule 10 (2) is not to prevent multiplicity of 

action even though it may incidentally have that effect. The Court has other 

ways of doing that which are amply sufficient for the purpose — by orderino^ 
consolidation. 


^ The only reason which makes it necessary make a person a party to an 
action IS so that he should be bound by the result of the action and the 

question to be settled, therefore, must be a question in the. action which can 

not be effectually and completely settled unless he is a party. 

Un.i present case, no one can open doors and windows on Klialsa 

la id as of right, khalsa land means the land belonging to the State. 

The applicants Vijairaj and Fatehraj have failed to show that they have 
any egal interest in the subject-matter of the suit. In other words thev have 
not shown that, if the plaintiff of the suit is granted the relief claimed by him 

the legal rights cf the applicants will be directly affected. It appears that th^^ 

applicants want to Lc impleaded in the suit merely with the object of enablim*- 

them to see that it is properly defended, but the a, plicants cannot be imp ea^f- 
cd as defendants for such a purpose. "picaa 


(iv, The order of the trial Court is proper and legal. 

Necessary parties.— The subject-matter of a partnership suit generally 


(r;) the severance of the jural relationship ; and 

(/j' the determination of the mutual rights of the partn ers 


There being mutual agency and mutual obligation to render accounts 
the position ot parties in a partnership suit is, in some particulars, different from 
that of parties in an ordinary suit. 


Each of the partners in a partnership suit, is really in turn plaintiff anH 
(lefendant and in both capacities comes before the court for the adiudira 
i.on of his rights or liability relatively to the other partners Which the Co\mt' 

that a decree can go either in favour of the plaintiff against the defendant o^ 
ju favour of any defendant or defendants against any other party or parties to 


In a partnership suit all the partners or their legal representatives must 
e made parties because all the parties necessary for the disposal of the subiect 

.Xn„lTof“'prrZe".*'’ 

suit will he dismissed. The same consideration must apply where, iii a partner^ 
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ship action by a partner against his other partners, the claim is barred against 
some of those partners hut the l)ar of limitation is saved against son.e or other 
partners by virtue of any acknowledgment and this is for a simple reason that 
when accounts are taken in any such suit, all the partners would not be before 
the court. [Takiih Ihrnhiifi v. A, Gulamabhas^ A. I. R. (1958) Born. 51 = 1. L, R, 
(1957) Horn. 871). 

1 his decision lays down that, in a partnership suit, all the partners or 
their legal representatives must be made parties because all the parties neces- 
sary for the disposal of the subject-matter of the suit including taking of 
accounts must be before the court or the suit will fail. 

In the decision of the Gujarat High Court in Second Appeal ./Vo. 996 of 1960 
decided on i4-8-1967, Bakshi J., had to deal with a similar question. It was 
contended before the learned Judge by Mr. Patel the counsel that — 

{a) Respondent Xo. 4 (original defendant X'o. 4) was dead during the 
jrcndencN of this aupeal and the api^ellant had taken no steps to join the legal 
representatives of defendant X'o. 4 ; and 

(/>) Respondent Xo. 7 (original defendant No. 7) was also deleted as a 
party to this app(*al by the appellant, and the appeal cannot proceed in absence 
of the legal representatives of resjiondent XX. 4 and in alisence of respondent 
X’o, 7. 

It was held by the learned Judge that — 

Both the contents of Mr. Patel must be upheld. 

The suit is a suit for dissolution of partnership and in jiroccedings 
relating to partncrsliip, all partners or their legal representatives must be made 
parties as all the parties necessary for the disposal of the subject-matter of 
the suit must be before the court. If, therefore, such a necessary party as a 
partner has been omiitcd, the proceedings against him would be I arred and 
the whole suit would be liable to be dismissed. 


In a suit for dissolution and for taking accounts of partnership, the shares 
of each of the partners have to be determined and the accounts of each of the 
partners would require to be settled. It is possible that a partner might be 
found to be a creditor or a debtor according to the result of the accounts when 
they are settled and, if any one who is such a necessary party as* a partner has 
not been brought before the court, such a suit^ in the absence of the partner, can 
not legitimately be proceeded with. 

In the case before us, respondent No. 4 who was a partner, is dead and 
his legal representatives have not been jiduied. Similarly, respondent Xo. 7 was 
also a partner in the tirm and his name has been deleted from the parties to 
the appeal. The decision of the District Judge cannot, therefore, be disturbed 
so far as they are concerned. 

In the circumstances, it would not be possible to take accosts ol the 
partnership even if the appellant succeeds in this appeal, theretore, This appea 
cannot be legitimately proceeded with in the absence of the legal lepresentatives 
of the respondent No. 4 and in the absence of respondent Xo. 7. 


The appeal must, therefore, be dimissed for that reason. 

The case of Gajanand v. Sardarmal, I. R. 1961 Raj. 223 : 
(I96l) 11 Raj ^ 54, was a case where the suit was not instituted 


I. L. R. 

in the 
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name of the firm, but in the name of individual partners, the firm being a 
foreign firm. In this case, after the institution of the suit, one of th^ plaintiffs 
died and his legal representatives were not brought on the record. The 
question for consideration under Order 22, Rule 2 was whether the right to 

sue survives to the surviving plaintiffs alone, that is, vvhether the surviving 

pbintiffs are competent to carry on the suit in the absence of the deceased 
plaintiff without joining the legal representatives of the deceased as plaintiffs 
or defendants or whether the remaining plaintiffs are entitled to represent 
the deceased plaintiff for purpose of prosecuting the suit. he suit was a suit 
to recover the debt due to the firm. It was held that under section 47 of the 
Partnership Act, after the dissolution of a firm, the remaining partners may 
represent the dissolved firm including the interest of the deceased partner to 
recover any debt due to the firm, and, therefore, they may be taken to 
represent the deceased partner in a suit for recovery of any amount due to the firm. 

In State of Punjab v. Nathu Ram, A. I. R. 1962 S.G. 8 : (1962) 2 S. G. R. 
636 : (1961) 2 S. G. J. 637 ; (i962) I Andh. L. T. 306 : (1961) 2 Andli. VV. R. 
182 : (1961) 2 Ker. L. R. 548 : (1961) 2 M. L. }. 182, which was not a case 

of partners, certain land belonging to two brothers L and N jointly was 
acquired for military purposes and, on their refusal to accept the compensa- 
tion offered by the Collector, ilie State Go\crninent referred the matter for 
inquiry to an arbitrator under Rule 10 of the Punjab Land Acquisition 
(Defence of India) Rules, 1943. The arlitrator passed a joint award granting 
a higher compensation and also certain sum on account of income-taN-. The 
State Government appealed against tiie award to the High Court. During the 
pendency of appeal, L died and his legal representatives were not brouglu on 
re.cord and the appeal abated against him. 

'1 he ciuestion was whether the appeal also abated as against N. It 
was held by the Supreme Court that the appeal against N alone cannot proceed. I’o 
get rid of the joint decree, it is essential for the appellant State to implead 
both the joint decree-holders and, in the absence of one, the appeal is not 
properly constituted. The subject-matter for which the cmnpensation had been 
awarded, was one and the same land and the assessment of compensation, so 
far as L was concerned, having l)ecome final, there cannot be different assess- 
ments of compensation for the same parcel of land. Phe mere record of 
specific shares of L and N’ in tlic revenue records is no guarantee of their 
correctness and the appellate Court would have to determine th^ share of N 
and that of L in the land in the absence of L’s legal representatives whicli is 
not permissible in law. 

Problem. — C3nc P made a number of sales of separate parcels of land in 
favour of different vendees on different dates. Out of these two sales were 
made in favour of (i. D and two otliers who were the sons of P, brought a 
suit in forma pauperis challenging those alienations including those two also, 
for a declaration that the alienations are without consideration and, conse- 
quently, not binding on the reversionary rights of the plaintiffs, as tlie 
properties alienated are ancestral ones. In this suit, G was impleaded as 
defendant No. 4. While the enquiry as to the pauperism of the plaintiffs was 
proceeding the plaintiff's filed an application to the effect that G was already 
dead when the suit had been filed by them and that fact was not within their 
knowledge. It was prayed that his sons, Dass and Mai be, therefore, substitu- 
ted in place of G deceased. Notice of this application was given to the sons 
of G and they filed a written statement and therein took the plea tliat G had 
already died and since the suit was l:)rougiit against a dead person, it was a 
nullity and, as such, was liable to be dismissed. The trial court framed the 
issues and found that — 
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Uj G had died before the institution of the suit, with the result that 
his n ime has to be struck off from the array of defendants 

G O. tint (V 

"HT'z; if;-™ mI" 'f 


Asa result of tliese findings, the trial Court ordered that the name of G 

td( fcndant Ao. 4j be struck off and in his place, the names of Dass and Mai. 
b(* added as tU fcndaiits. 


The f]Tiestir)n is whethf r this erder of the court is ^ alid and justified. 

Solution.— The plaintiffs have challenged a number of alienations of 

separate parcels ot land in favour of different vendees on different dates In 
other words, a number of suits challenging the various alienations ha\e been 
conibined into one, as il each alienation gave a separate cause of action to the 
irlaintiffs. So far as the two alienations are concerned, the suit could be 
instituted only against G (the sole vendee). He was, however, dead at the 
time of the institution of the suit. Therefore, it is not a rase where there 
were a number of defendants against whom one common cause of action ha<l 
accrued lo ihc plaintiffs. 


Where several dcfeiulants have been impleaded in a suit because different 

causes of action have accrued against them and the sole defendant against 

whom there was an independent cause of action was dead at tiie time of the 

filing of the suit, his legal representatives cannot he added as defendants 
under Order 1, Rule 10 (2). 


It is admitted by both the parties that when the plaintiffs filed the 
application for impleading the legal representatives of G as defendants in the 
suit, the limitation for challenging the two alienations made in favour of G 
had not run out, and an independent suit could he brought by tlie plaintiffs 
against l)ass and Mai on the dale of making that application. There is then 
no point in rejecting the plaintiffs’ application and compelling them to file a 
separate suit against Dass and Mai for challenging the two alienations. In 
order to avoid multiplicity of litigation and do substantial justice between the 
parties, the court could have substituted the names of Dass and Mai in place oi 
their father G under the provisions of section 153, C, P. C., when, concededly, 
the limitation for filing an independent suit against them was slili there. The* 
suit in respect of these alienations would be deemed to ha\e been instituted 
against Dass and Mai on the date of making for impleading the legal represeii' 
tatives of G as defendants. 


It is true that the plaintiffs have not made the said application under 
section 153, C. P. G., but this docs not make any difference. As a matter of 
fact, it had not been stated in the application as to under what provisions of 
law the same had been made. The Court can suo motu\ take action under 
section 153, G. P. C., and implead Dass and Mai as defenclants in the suit in 
place of their deceased father (t. 
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This view is supported by a number of decided cases of various Higli 
Courts. 

In a I ull Bench decision of tlie \ladras tligh Court m the case of 

Gopalkrishnayya v. A. Lakshmana Kao^ A. I. R. 1925 Mad. 1210 (F.B.) : I. L. R. 
49 Mad. 18, it was observed : 

“If an appeal is presented a-ainst a person who was dead at the date of 
presentation, the Court may, under Section 153, — 

(a) permit the cause title to be amended, or 

(b) return the appeal memorandum for amendment and repre- 

sentation. * 

Although the appeal may be incompetent owing to the wrong person 
being named as respondent the Court which deals with it, is acting in a 

proceeding in a suit and, as such, has full power under section 153 to direct 
an amendme t of the appeal memorandum.” 

Similarly, in Aannangara Tsnml v. P. K. Pavu Amma, A I R \r..i 

--‘-n defendants wL weie 

dead at the time of filing it. I he Court, in ignorance of that fact and on the 
assumption that they were alive on tlic date of the suit, ordered their legal 
representatives to be brought on record on the application of the plaintiff. 1 he 
suit was not time-barred as against the legal representative.s on llie date of 
application for impleading them as legal representatives. A decree was oassed 
against these new defendants. It was Wi/ that the plaint could be considered 

as freshly instituted against the new defendants on the date when the annlica 

uon for impleading .he™ „a. 6ied and hence the decree coS o. h. s’Sd n. 

be void ab mitio. ^ 

of Raut v. Commissioners of Buxar Municibalitv A T R 

“f High fiS 

the Full Bench decision of the Madras High Court in Gopalakrishnayya^s case 

quoted above, and observed as follows : — ^ 

“A suit cannot be instituted against a dead person. 

But where such a suit is instituted. Section 153 n P r a; • . 

authority to the Court to allow amendment .if the pl’aim wkhin peHod of 

imitation upon the application of the plaintiff to implead the legal represent^ 
fives of the deceased defendant as party defendants, provided the suit is not 
barred by limitation against them on the date of the application 

The true legal position is that the Court is treating the amendment 

wh- plaint presented against new parties on the date on 

which the application for amendment is made.” 

A„dh'L.% f®,". *'• ^ 


(a) VVhere, in a suit originally filed against father and his son as surety 
It subsequently transpires that the father was dead before the 
institution of the suit, it is open to the Court upon the 
application of the plaintiff, to implead the legal representatives of 
the deceased defednant as party defendants, if the suit is not 
barred by limitation against them on the date of the. application. 

b) The terms of Section 153 are sufficiently wide. 
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(c) A suit instituted against a dead person cannot be regarded as a 

suit against a wrong person. 

(d) Under Section 153, the legal represeiitatives can be impleaded as 
|)ai ties. 1 hcic is nothing to prevent the Court from construing the 
plaint as it i t was filed against new parties on the date on which 
the application tor amendment was made. 

In view of tile above, die order passed b> the trial Court can be sustained 

taken therein can be justified under the provisions of Section 
1 o3 ot llic Code of Ci\il Procedure. 

Section 153 of the (iode of Clivil Procedure deals with general power lo 
amend. It lays down tli.it the Court mav 

(a) at any time ; and 

(b) on such terms as to costs or otherwise, as it may think lit, 

amend any delect or error in any proceeding in a suit, 

all uece.ssary aiiumdmcnis shall he made for the purpose ot deter- 
mining tlu; real ■piesiion or issue raised liy or depending on such proceeding. 

I’lius, very wide powers arc given to the Ckturt to amend any defect or 
error in any proceeding in a suit by making the necessary amendment for 
determining the real ([uesiicjii or issue between the parties. 

'I'hc object of this rule allowing auirndnicnis is — 

to iiiinimise litigation, 

[\)) lo avoid luul i iplicily ol [noccediiigs, and 

to sec ihat the technic alities may not bo alhnved to stand in the 
way of substantial justice. 


Effect of substituting or adding new plaintiff or defendant. — * 

1. riie proceedings as against any person added as defendant arc deemed lo 
have begun cmly on the service of the summons. fO. I, R. 10 (5)j. 


2. Where, after the institution of a suit, a new plaintifT or defendant is 
substituted or added, the suit, as regards him, is deemed to have Ijceu instituted 
when he was so made a party. 


But wlierc the Court is satisfied .that the omission to include a new 
plaiiiiitT or cJcfendaul w^s due lo a mistake made in good faith, it may direct 
that the suit, as regards such plainlifF or defendant, slial 1 be deemed to have 
been instituted on anv earlier date. 


fhese provisions do not apply lo a case where — 

(a) a party is added or substituted owing to assignment or devolution 

of any interest during the pendency of a suit ; or 

(b) a plaintiff is made a defendant ; or 

(c) a defendant is made a plaintiff. (Section 2 1 ot the Limitation Act, 

1963). 

Misjoinder and non-joinder of parties. — Order 1, Rule 9 ot the Code 
of Civil Procedure lays down that — 
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a) no suit shall be defeated by reason of the misjoinder or non- 
joinder of parties ; and 

(b) the Court may in every suit, deal with the matter in controversy 

beforeTt'^^^^'^'^* rights and interests of the parties actually 

of p.rfe i'o 

Misjoinder of parties.— Misjoinder means joinder of a oartv who 
ought not to have been joined either as plaintiff or defendant or ^oin^i r 

a pers^ as plaintiff who should have been Joined as defendant iindlicelZa 
defend^, T'" misjoinder or plaintiff or misjoinder of 

» »=o-ary par., 

cou,,wgWeTrLr"’'',hf abLn'^?’' porrible for the 

called necessary patties to a suit, in wh^ose^aLence parties ^ are 

cate upon the right in dispute For cxamnle ^ay not adjudi- 

ruurorpar.„e,.bipacco„,..aocl,b, .he abre„U"L'f 

wi.h ,I^™'’a'.t1re„l°t; :■ rL’r'‘d7.h‘'’^''b,'' '” 0 ' 

proceed ..i.h .he appLTa'd decide I, b on'w.^S'' “P”'''™'. '' h»' <» 
further with the appeal and theSo’re dismiss hi ^ “ P™“=‘‘ 

de,.c,,d ™ “ire fe'.\“'ret'L\ra?r '“u'" "’*•«- <>- 0 ., will 

s rco”i: ‘dSt^r up"n .h:;rsirr;.,”„r wS^tigi: 

betw„,uhe appellauts and the responders rer"L,rlr‘"ec;a:ed'’'c?,; 

(a) to be properly constituted, or 

(b) to have all the necessary parties, 

fm- the decision of the controversy before the court. 

I he test to determine tins has been desrrihert n: r 

will not proceed with an appeal when ^ Courts 

(a) the success of the appeal mav lead ir, , 

decision which will be in conflict with the He 'o a 

appellant and the deceased resZdent 

Would lead to the Court’s Dassintr a therefore which 

dictory to the decree which Ld ^becZe'^ fiZl 

r'es'pr„deVt?“' “““ ar^fcXeased 

(b) the appellant could not have brought r i 

teUeb against those respouderrVor XrfsS beSS 


5 
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(c) liie decree against the surviving respondents, if the appeal 
succeeds, will be iiieflFective, that is to say, it could not be 
successfully executed. 

Proper party. — Where the case is such that the parties omitted are 
not necessary for complete and effective adjudication of the point in dispute, 
the suit may proceed notwithstanding the absence of such party. Such 
parly is called proper party. The reason is that the Court may deal \vith th 
matter in controversy so far as the parties before it are concerned. 

Procedure for removal of defect of misjoinder or non joinder of 
parties. — 'i’he defect of misjoinder or non-joinder of parties can be removed 
in any of the following ways : — 

(1) By application for amendment by the plaintiff. — The plaintiff 

may apply to the court for amendment of the plaint so as to remove the 

defect. I’he court has wide discretion to order such amendment at anv 

¥ 

stage of the proceedings on such terms as to costs, etc., as it thinks fit to 
impose. 

( 2 . By the Court acting — Tne Court can remove the defect 

on its own motion. I’his can be dune in the following manner : — 

(a) This is done particularly when the absence of a par ty is consider- 
ed as proper tc effectively and com|)letely adjudicate upon the 
suit, that is, in the case of proper parties. 

'Die Court may do so even against tlie wishes of the plaintiff but it 
shoukl not do if the addition would mean imi)orting of unnecessary and 
complex questions foreign i( the issues. 

(1)) In addition to this, the Court can order substitution or addition 
of plaintiffs under Order 1, Rule 10 when — 

(i) the omission or mistake is due to a hona fide mistake ; and 

(ii) the amendment is necessary for determining the real matter in 
dispute. 

Both these conditions must be satisfied in order that the court may 
exercise power under this provision. For example, in a suit brought by a 
firm it is found tliat the plaint was not signed or verified by one of the 
partners of tlie firm as required I y Order XXX and that the er*'or was 
bona fide, it may be ordered to l)e rectified. 

(c) Apart from these, the court has inherent power to order subs- 
titution or addition of parties at any stage of the suit if it 
thinks it necessary to do so to secure the ends of justice, 
(Sec. 151). 

(3) By application on behalf of third parties called intervenors 

— If the intervenor is a necessary party to the suit he must be joined but if 
not, the court has to exercise its discretion whether to add or not to add him 
as a party. If the addition of such third party would cause much inconve- 
nience or embarrassment to the plaintiff, it he is not directly interested in 
the matter in suit or if the third party claims adversely to both the .plaintitt 
and the defendant thus necessitating a traingular contest, he should not be 

allowed to be added as a party. 
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(a) at the earliest possible opportunity ; and 

(b) in all cases where issues are settled at r,** u^c i 

men,, „„k„ h^' ” ‘equ'enlirarS''' 

R. 13 ) ^ ■’ «> been waived. (O. i. 

In ,hh connectmn Rule 2 of Order 8 may aho be remembered. 

w'l’ haft"" aSn'l843J°3 'm. b'Z ‘?™cf 229 - 6'Cf 

nn a® ; otadopL'n*’’^™ btli a"“ ‘A’’ 

Mjereby the whole property was dieted from'”, mother) 
adopted son. An obiecdon on th.l Tow , mother and vested in her 

the Board. It was slid that the decree^uTthi^^" 

her own right of that which was diveT/T in possession, in 

following two ways :- ® ^ ^ ^his objection in the 

■be Sadder °D:w’:Sl‘^onn)^Z?LL';™^?' 2 "“ Court and 

mien m the Coirt l.^S, Sl’l'n'^rhe !S» f" 5 ,^e 

dc<r,cp„.,i.rp‘’.i""tp:;;^e;r^SL'” 

the paint can be taken at any staLe Tovil ‘"berently defective and 

ii' ^^7= b L.<'i"^?03yfA“il24: i-a-A^af ‘''S 

proceeding.' ‘ ^PP'^ar, plead or act for such other in any 

may b 7 !;;L';'i"d“b" .T’ymter of,"h'emt”ar- T' ” 

m any proceeding. ^ ^ " appear, plead or act for such othei 

.hould'Ee' '■>' >lm party giving 1, and 

’"“'E r* »' "'““>ry that 

against him. (O. I, R. 6 j. ^ ^ reliefs claimed in any suit 

Powers of Court 

Court tCtTy^^Xero'f ‘‘ ^PP«^^« ‘o the 

suit, the Court may- ^ ^ embarrass or delay the trial of the 
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(a) put the plaintiffs to their election ; or 

(b) order separate trials ; or 

(c) make such other order as may be expedient. (O. I, R. 2). 

Where it appears to the Court that any causes of action joined in one suit 
cannot be conveniently tried or disposed of together, the Court may — 

^a) order separate trials ; or 

(b) make such other order as may be expedient. (O. 2, R. 6). 

Court may give judgment for or against one or more of joint 
parties. ^ — ^Judgment may be given without any amendment 

(a) for such one or more of the plaintiffs as may be found to be ent- 

itled to relief, for such relief as he or they may be entitled to ; 

(b) against such one or more of the defendants as may be found to be 

liable, according to their respective liabilities. (O. I, R. 4). 

Conduct of suit. — The Court may give the conduct of the suit to such 
person as it deems proper. (O. I, R. 1 1). 



CHAPTER III 

FRAME OF SUIT 


framed so 


as 


Frame of Suit.— Every suit shall, as far as practicable, be 

(a) to afford ground ff>r final decision upon the subjects in dispute , 
and 


(b) to prevent further litigation concerning them. (O. 2, R. 1). 

The words "subjects in dispute” do nov mean t)ie corpus or subject-matter of 
the claim but they mean “the jural relation between the Parties to the suit 
for the determination of which ihe suit is brought”. (Vide Ramaswamt v. 
Vythimatha, 26 Mad. 760 at p. 766). 1 he plaimih need not (though he mayj 

combine all causes of action ^^hich he may have against the defendant in 
respect of the of the suit. lor instance, B is a tenant of A and as 

been in arrears and has also incurred lialility for ejectrnent. A inay sue for 
. rrears and he is not required to sue for ejectment Oi the same smt, though 
he may do so if he likes. But while suing for arrears, he must include in the 
suit all grounds therefor. If a plaintiff can claim a property on more than 
one separate ground, he should allege all those grounds in the plaint and if 
he does not, the dismissal of his suit on the ground or grounds urged will bar 
a separate suit on the other ground. That is the reason why a suit must be 
so' framed as to afford ground for final decision. In view of Explanation I \ 

to Section II of G. P. G., the plaintiff shall stand debarred from bringing a 

fresh suit on grounds left out. 


In 31 Madras 385, a suit for possession as reversioner on the ground of a 
certain relationship was dismissed and a subsequent suit for possession as 
reversioner on the ground of another relationship was held barred. 

Suit to include the whole claim.— Every suit shall include the whole 
of the claim which the plaintiff is entitled to make in respect of the cause of 
action. 


But a plaintiff may relinquish any portion of his claim in order to bring 
the suit within the jurisdiction of any court. (O. 2, R. 2 (1)). 

Sub-rule (1) above rriakes it incuntbent on the plaintiff to include the 
whole of his claim in his action. ^ 

If the plaintiff was aware of the claim and omitted to sue in respect 
thereof, he cannot afterwards sue in respect thereof, though the omission was 
accidental or involuntary. The rule that “every suit, shall include the whole 
of the claim which the plaintiff is entitled to make in respect of the cause of 
action” is founded on the principle that a man should not be vexed twice for 
one and the same cause and is directed to securing the exhaustion of ^e relief 
in respect of a cause of action and not to the inclusion in one and the same 
action, different causes of action, even though they arise from the same 

transaction. 
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of non-payment of rent and the 


tiff may brim, as manv Plain- 

one suit can be brought in reTne 

should include the whole ofThe n/^- plaintiff 

ne wnoie ol the claim in respect of a cause of action. 

suit- ^pl't ^>p •ind should be .united in the same 

deposited wiih the earnest money 

of >roods accepted. P^''^ “I" goods not aec“pted and price of part 

.leliv.!.y\,fp™J"J,'’“““ for >»'». a., ,i„e of 

cemsi le a i' n'Tr,™ * ET^^r ''“ "" t“i> of original 

acco.„„<,f,„aKSl ahe,?rn'“">^ '’°'' ““ '=' ‘"'■"’forceable on 

i.v a i'“'s=„;tor Seller"'-'"" 

partner.Jhip Partnership and the claim for accounts of 

_ (4) Suit for ejectment on ground 
claini for arrears of ren(. 

of part of claim.— Where a plaintiff- 
(aj omits to sue in n spert of any portion of his claim, or 

lJshaim'”"f."^ telinquishes any portion of his claim, 
rdi„q,l£|" (O 2 RTim ’‘“’’oct of ,tl,e portion so omitted or 

^ ■- - - 

alum^nme^ either the unpaid 

bringing a suit in or the amount of principal and interest by 

i/oL ind gm ^ 'I’o time fixed brought a suit for interest 

creditcr must h 1 t \vas held that, under the circumstances, the 

andtLVLh? relinquished his claim for further relief 

suit for hnnrih option of suing for interest alone, a second 

suit J or principal and arrears of interest not maintainable. 

to havl- pointed out that, in this case, it was possible for the plaintiffs 

vva. Kr allegation in which the suit for part of interest alone 

was brought and decree obtained. The causes of action for the two suits 
were the same. 

The Privy Council in the above case also observed that : 

the cause of action referred to in the rule is the cause of action 
which gave occasion to and forms the foundation of the suit and that 
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cause enables a man to seek for larger and wider reliefs than to which 
he limits his claim. He cannot afterwards seek to recover the 
balance by independent proceedings.” 

So the cause of action for a declaration in the earlier suit, viz., that 
the defendants were threatening to take possession, could never have enabled 
the plaintiffs to obtain a wider relief for possession. 

The case of Naba Kumar Hazra v. Radhe Syarn Mahish, A. L R. 1931 W G. 
229, also laid down that relief for rent and profits which could have been 
prayed for in the previous suit for conveyanre of properties and arising out of the 
same cause of action, cannot be prayed for in a subsequent suit, I’heir Lord- 
ships of the Privy Council observed as follows : — 

“It is equally clear that this relief could have been claimed in the 
previous suit. 

They evidently claimed this relief in the trial court, but the subordi- 
nate Judge thou.tiht that as there was no appropriate prayer in the plaint, he 
could not grant it. 

The respondant went to the High Court on the contention that the 
subordinate Judge was wrong and that he ought to have ordered the conveya- 
nce of the properties. The High Court accepted this contention and granted 
the relief which the respondents so sought. If this was right, and their 
Lordships have no doubt tliat it was, it is ol:)vious tiiat the respondents could 
also have claimed an accoiant of the rents and profits, and, not having done S(>, 

or having abandoned the claim, th’v cannot seek this relief in a subse- 
quent suit.” 


It is cl'*ar from the aforesaid quotation that their Lordships of the 
Privy Council were of opinion that the relief for accounts could also have been 
claimed on the basis of the allegations made in tlie earlier plaint and, liiat 
being so, a subsequent suit for accounts would be barred under Order 2, 
rule 2. 

Order 23, Rule 1 1) of the Civil Procedure Code provides that, at any 

time after the institution of a suit, the plaintiff may abandon a part of his 
claim. The plaintiff is, therefore, within his right to abandon a part of his 
claim. This does not require any amendment of the plaint or any permis- 
sion of the Court. The plaintiff can do so voluntarily by a unilateral act 
of himself. The plaintiff can make a statement 'o the Court and tlie 
Court would normally record the statement and proceed to try the suit with 
regard to the remaining part of the claim, [Mrs.Shobhavenkat Raow, K.R, Mahale, 

A. I.R. 1969 Bom. 370 (S.J.): 1. L. R. (1968) Bom. 1397 :71 Bom.L. R. 
35 : 1969 Mah. L. J. 328). Order 2, Rule 2 (2) is not the only provision in 
the Code of Civil Procedure for voluntary relinquishment of claims or parts 
of claims. Before the Court has passed an order returning the plaint for 
presentation to the proper Court, it is open to the plaintiff to abandon any 
part of her claim under O. 23, R, 1 (1) C. P. C., so as to bring it within 
the jurisdiction mf the Court. In such event, it is not necessary for the 
Court to return the plaint to the plaintiff for presentation to the oroner 
Court, {ibid). 

Omission to sue for one of the reliefs. — A person entitled to more 
than one relief in respect of the same cause of action may sue for all or any 
of such reliefs. 
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But if he omits, except with the leave of the Court, to sue for all such 
relicts, he shall nut afterwards sue for any relief so omitted. 

Explanation. — For the purposes of this rule, an obligation and a 
collateral security h>r its performance and successive claims arising under the 
same obligation shall be deemed respectively to constitute but one cause of 
act ion. 

lllusl ration 

A lets a house to B at a yearly rent of Rs. 1,200. The rent for the whole 

of the years 1905. 19J 6 and 1907 is due and unpaid. A sues B in 1908 only 

for tin: rent ^luc for 1906. 

A cannot afterwards sue B for the rent due for 1905 or 1907. (O. 2, 
R. 2(3)). 

Tin: above ‘^ub-t ule ^3) makes it iucuinbcnt on the plaintiff to ask for the 
whole of his remedies. 

Tlieir Lordships of the Pri\ v Council in the case of Mohammad Khalil 
Kfumv.MnhboobAli Mian, A. T.R. 1949 P. C. 78, Wid dovjn certain principles 
tor determining whether — 

(a) the case falls under O. 2, Rule 2 ; and 

(b) the claim in a new suit is in fact founded upon a cause of action 

distinct from that which was the foundation for the former suit. 

1 heir Lordships held that — 

(ij The cause of action means every fact wliich will be necessary for 
the plaintiff to prove if traversed in order to support his right to 
the judgment . 

(ii; If tie: evidence to sui)por I the two claims is different, then the 
causes of action are also different. 

(iii) The cause of action has no relation whatsoever to the defence 
that may be hU up by the defendant. 

(iv) 9 he cause of action docs not depend upon the character of the 
relief prayed fur by the plaintiff. 

(v) '1 he cause of action refers to the media upon which the plaintiff 

asked the court to arrive at a conclusion in his favour. 

Applying the above lest for determining whether the causes of action in 
the two suits arc the same or not, where the facts which the plaintiff had to 
prove in order to succeed in the previous declaratory suit, was that the 
defendants in that suit were threatening to lake possession whereas the fact 
which the plaintiffs have to allege in the subsequent suit for possession, is that 
the defendents are in possession and therefore the court should pass a decree 
for possession, these two facts cannot be said to be the same. It necessarily 
follows that the evidence in support of the two claims would also be different. 
It is irninaterial whether, in the earlier suit, the defendants were able to show 
that they had obtained possession. Thus the view is that the cause of action 
in a suit for possession is different from the one in a suit of declaration oj title. 

In the case of Radha G obinda Roy v. Sri JVilkanth Narayan Singh, A. I. R. 
1951 Pal. 556, it was held tliat a plaintiff is not bound to seek all the remedies 
open to him. If he omits to sue for any particular relief arising out of a cause 
oJ action, he will at most forfeit his right to sue afterwards in respect of that 

relief. 
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Subsequent suit for possession whether barred by former suit for 

‘l^al every suit shall include tlie 

whole ot the chum which the plaintiff is entitled to make in respect of the 
cause ot action, and that if a person is entitled to more than one relief in 

hfdiall not f ’ all 

ne .lidll nol afiervvaids sue for any such relief so omitted. 

basts rf- whether the cause of action on the 

basis cl which declaration was sought ior in respect of property in a previous 

irl' ruSeVuTnl “h l>»se,sio„„v=r tl... p, 

barred*^ "“i a"'»->be subscque.u suit would be 

the relief for derlirai' relict ot possession while seeking 

IOC iciici 101 clecliralion in former suit. 

,On tlie other hand, if the causes of action for sec kimr relief for derla,- , 
turn in the previous suit and for imsscssi.in in ihc sub to e, . 1 . , 

same, no question of bar of Order 2,> Rule 2 will arise. ^ ^ 

356 Darbo v. Kesho liai, 1. L. R 2 Ml 

declaration of title to succeed as her husbaiul’s hetr to cer ,i,V 7. k r, 
court ol first instance dismissed the suit on the ground that the^ nT^-' f-ff 

luid",?,’"™!:: ' ».gzf be 

Kesho Rai for possession over dk\iropkrtk "‘‘The Lmt'^ikfi^ 

.1... the claita w„ luwtca uuclc, ,L ous'Vrc",:' plcf';;:? 

of four Judges, Wd that, in so far as the appcllai.t claimV k"'" ’ 

property lor which she fornicily c laimed a dSaration o tid ^hc 

was clearly not barred. ueciaiation ol title, the present suit 

that '^ct VI II of l!;59, like Order 2, rule 2 C P P nr • 1 i 

;b« a' sS.f s sr„T" l 

lor possession. ^ same cause ot action as a suit 

R. ♦ «"**. r r. 

y section 42 of the Specific Relief Act 1877 it was barret! 

plaintiff had omitted to sue for possession a’lthniitrl court held that the 

and were able to sue for it. These persons th^rplf possession 

of .he Full Bench ,l,a. ,hV ca^e. of actoTi 

ifferent, a second suit was not barred by the orovik*^ suits being 

Civil Procedure Code ^ ” Provisions of section 43 of the 
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It may be mentioned that provisions of section 43 of the Civil Proce- 
dure Code of 1877 are similar to the provisions of Order 2, rule 2 ot the 
present C^ode of Civil l^rocedure of 1908. 

This Full Bench case, therefore, is a clear authority for the proposi- 
tion that the cause of action in a suit lor declaiation of title is different rom 
the cause of action in a suit for recovery of possession. 

In another Full Bench case of Sars’iti v. Kunj Behari Lai, I. L. R. 5 All. 
345 ,F. B.), the Allahabad High Court held that a suit for possession was not 
barred under section 7 of Act VIII of 1859, even though the claim for dec- 
laration of right had been granted in an earlier suit and in which a decree 
for possession had not been claimed. The Full Bench relied upon the fol o- 

wing cases : — 

(i) Dmbo V. Kesko Rai^ I. L R. 2 All. 356 (F, B. . 

(ii) Kalidhim Chatturpodhya y, I. L. R. 8 Cal. 483. 

In the case of Ram Charan v. Tulsi Ram, A. I. R. 1929 All 306, Mr. Jus- 

lice Mukherji observed as follows : — 

“4 he earlier suit was brought to obtain the cancellation of the alleged deed of 
gift and the suit was in the nature of a declaratory one. 

It is true that the defendants in the earlier suit did plead that they were 

in possession and jiad been put in possession by virtue of the deed ol gilt by 

Durga Prasad himself. 

It further follows that the defcnc'ants obtained possession either in the 
teeth of Durga Prasad’s opposition or on his death. 


'I’he question then would be whether the fact that the defendants obta- 
ined possession, would alter the original cause of action or whether it should 

be taken that the causes of action for the two suits are one and e ame. 

Where, however, the former suit is one for pure declaration and the sec- 
ond suit is for possession, I am of opinion that it must be taken that the two 

causes of action arc different.’* 


.Similarly, Mr. Justice Xiamatullah observed as follows 

“The suit out of which the present appeal has ariseii, is based on a diffe- 
rent cause of action and has a different objeepn vievv. I he de ^ 

of the plaintiff is to obtain possession of the house which is wrongfully with 
held b? the defendant who, as already shown, has no title whatever In otl^e 

words, scope of the present suit is to obtain possession from « Xntiff’s 

reference to the deed of gift was necessary in the plaint as part of the plamtin 

cause of action. 

As my learned brother has shown, possession 
not referable to the deed of gift, but must have been o 

from it, and if it is right to hold that the defendants ave rw plaintiffs if with- 

possession is unwarranted and gave a cause of action to the plaintiffs it with 

held from them when they demanded it. 

It is well known that the words “cause of action” mean bundle of facts 
which ' are^teSr; to be proved to entitle the plaintiff 
The cause of action refers entirely to the grounds set out in tne plaint 
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cause of action or, in other words, to the media upon which the plaintiff asks 
the court to arrive at a conclusion in his favour. It has no relation to the 
defence set up or to the reliefs prayed for in the plaint. 

Applying this test for determining whether the causes of action in the 
former suit for declaration and in the subsequent suit for r>ossession are the 
same or not, if the former suit was based on the allegation that the defendants 
vvere threatening to take possession of the entire property of the deceased and 
therefore, the. court should give a declaration about the rights of the plaintiffs 
under the v' ill, but the allegation made in the subsequent suit is that the High 
Court found the defendants in the former suit to be in possession of the house 
and as such a decree for possession should be granted, th.en, in the earlier suit 

ail that the plaintiffs had to establish was that they had title to the property 

and that tlie defendants were threatening to interfere with their rir^hts but in 

the present or subsequent suit, apart from establishing the title, the plaintiffs 

have to establish that the defendants have taken possession of the property 

The allegations on the basis of which the two suits are founded are different* 

ajid the facts which the plaintiffs liave to prove in two suits are also different* 

Under the circumstances, it cannot be said. that the cause of action in the twn 
suits is the same. 


Another test for finding out whether cause of action in the two 


tlie same or not, is to see whether, on the allegations made in the earlier si 't 

the relief claimed in the subsequent suit could also be granted.^ If for t/ ’ 

grant of a relief in the subsequent suit, certain otiier facts are to he 

ar(l f siablished, it cannot be said that the cause of action in the second sn*r 
w,n l.c the same as in the first suit. 


So the first suit liaving been Inought on the allegation that the defend 
ants were ilircalening to take possession of the property, no relief for. possession 
could be granted. Therefore, the cause of action in ihcjformer suit for deciar?- 
tion and in the subs* quent suit for possession are different and the snbseouent 
suit would not l)e barred by tlie provisions of O. 2, rule 2, G. P. C 


Under the law it may be possible for a plaintiff to claim more than one 

reliefs m respect of one cause of action and, if. in respect of that cause of 

action, furthe, relief is not claimed, subsequent suit may be barred under the 
provisions of Order 2, rule 2. 


If the two causes of action are different, then merely because it was dos- 

sible to join thertwo causes of action in one suit and to claim reliefs in resnert 

ol them in the same suit, it will not be possible to say that the cause of action 

became one and the same. II separate suits are brought in respect of tw 

causes of action, it cannot be said that the subsequent suit based cn the cee” 

and cause of action will be 1 aired 1 % Older 2, rule 2 on the ground that the" 
two causes of action could be joined in one suit 


In a case where it was possible for the plaintiff to have sought the relief 

for poss.ss.on on the alternative grou.id that in case they were found ou of 

po session, a decree for possession may also be granted. In other words it 
possible for the plamuffs to have joined the second cause of action with that 
n the earlier suit and to have claimed the relief prayed for possession in thp 

subsequent suit, but it docs not mean that the two causes of action are the 

same and, as such, provisions ol Order 2, rule 2 apply. There is no kw which 

faiW of action in one suit and on his 

cause of actimi.*" ^"“^^l^'onient of the second suit on the basis ol’second 
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The Explanation to Su\>rn\t (3), though appearing as an Illustration to 
sub-rules (1) and (2), is really a substantive enactment making an obligation 
and a collateral security for its performance (which would otherwise be two 
independent causes of action) one cause of action for the purposes of the Rule. 

Splitting of causes of action (or Splitting of claim). — It is not 

necessary to give all the causes of action, hut the grounds for a single cause 
of action must be united in the same suit. The rule of bar by splitting a 
cause of action enunciated in Order II, Rule 2 of Civil Procedure Code is 
closely linked to Rule I of Order TI. 

This rule of bar by splitting of causes of action is directed to securing 
the exhausti' n of the relief in respect of a cause of action, and not to the inclus- 
ion in one and the same action of different causes of action, even though they 
arise from the same transaction. 

The rule thus is based on the unity of cause of action and the expression 
‘‘cause of action” is used in this connection in a broad sense so as to include 
not only the act which infringes the right but also the right itself and the 
circumstances giving it birth. Tiie cause of action here does not depend on 
tlie character of the relief sought but refers to the media on which the plaintiff 
asks the Court to arrive at a conclusion in his favour, to every fact which it 
would be necessary for him to prove. If tlie evidence required to support two 
claims is materially different, th“ causes of action arc different 

The application ol the lule, no doubt, ]^rcsupposes that the Court liad 
jurisdiction to entertain the entire cause of action and also that the parties in 
the two suits or their representatix es arc the same. Again, the ])ar in this case 
arises by filing of the plaint and the decision wliether the bar exists or not l’'e 
arrived at from the \ ciy j^crusal of plaints in the two cases. 

Joinder of causes of action. — Save as otherwise provided, a plaintiff 
may unite in the same suit several causes of action against the same defendant, 
or the .same defendants joinily. 


Any plaintiffs having causes of action in which they arc jointly interested 
against the same defendant or the same defendants joinily may unite such 
causes of action in the same suit. (O. 2, R, 3 (1)). 


It is in the option of the plaintiff to bring several suits on separate causes 
of action or to unite them in one suit. Several causes of action can be joinec 
by or against several persons when they are jointly interested in all the causes 
of action. Even when they are n^ t jointly interested, the causes of action may 
be joined if they arise out of the same act or transaction and give rise to 
common question of fact or law : as for example, A and B are prosecute 
X and are acquitted. Suit by A and B against X for malicious prosecu ion 
lies because it arises out of a single act ot X and gives rise to common ques 

ions of fact and law. 

From Rule 3 fl), it is clear that where the plaintiff is one and the 
defendants are several the plaintiff may, in the same suit, unite several causes 
of action against the several defendants provided that all such defendants ar 

jointly liable in respect of each and all such causes of action, and 

tion precedent to the plaintiff being allowed to join several causes ot actio, 

against several defendants is that such defendans must all have a joint "yerest 

iibhe main question raised by the litigation and that causes of action jon ed 

in one suit against several defendants must be causes of ac ion in j 

defendants are all jointly interested. It is not necessary that every defendant 



FRAME OF SUIT 


45 


should be interested as to all the reliefs claimed in the suit but it is necessary 
that there must be a cause of action in which all the defendants are more or less 
interested although the relief asked against them may vary. 

Where there are two or more than two plaintiffs and several defendants 
the plaintiffs may unite in the same suit the causes of action agaainst the 
defendants, provided that the plaintiffs are jointly and the defendants are also 
jointly interested in those causes of action. 

Besides, there are two more cases with regard to joinder of causes of 
action. They are contained in Rules 4 and 5 of Order 2. 

No cause of action shall, unless with the leave of the Court, be joined 
with a suit for the recovery of immovable property, except — 

fa) claims for mesne profits or arrears of rent in respect of the property 
claimed or any part thereof ; 

(b) claims for damages for breach of any contract under wliich the pro- 

perty or any part thereof is held ; and 

(c) claims in which the relief sought is based on the same cause of 

action : 

Provided that nothing in this rule shall be deemed to prevent any party 
in a suit for foreclosure of redemption from asking to be put into possession of 
the mortgaged property, (O. 2, R. 4). 

Consequence of joinder of causes of action. — W here causes of action 
are united, the jurisdiction of the court as regards the suit depends on the 
amount or value of the aggregate^ subject matters at the date of instituting 

the suit. (O. 2, R. 3(2)). 

Objection as to misjoinder of causes of action. — A1 1 objections on 
the ground of misjoinder of causes of action shall be taken — 

(a) at the earliest possible opportunity ; and 

(b) in all cases where issues are settled, at or before such settlement, 

unless the ground of objection has subsequently arisen. 

Any such objection not so taken is deemed to have been waived. ^(Order 

2. R. 7). 

On such objection being taken, the Court may order the plaintiff to 
amend the plaint by withdrawing a portion of the claim with liberty to bring 
it again and if the plaintiff fails to amend, the suit may be dismissed. 

Misjoinder of causes of action. — A suit which offends against the rules 
relating to joinder of causes of action is said to be bad for misjoinder of causes 
of action. 

Example . — A suit against a trustee relating to trust property joined with 
a claim against him in his personal capacity is bad for misjoinder of causes of 

action. 


Misjoinder plaintiffs and causes of action when — 

(a) there are several plaintiffs who are not jointly interested in all the 

causes of action ; or 

(b) the causes of action do not arise from the same transaction ; or 
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(c) even if the plaintiffs iare jointly interested, they present no 
common question of fact or law. 

A suit by one of the two widows and an adopted son of a deceased 
claiming to recover either the whole family estate for the latter, or in case 
adoption is not held valid, one lialf of the estate for the former, is bad for 
misjoinder of plaintiffs and causes of action. ILingam Mai v. Chinna 6 

Mad. 23‘)'. D 

Misjoinder of defendants and causes of action is also technically called 
muliifa riousness. It arises where there are several defendants and they are 
jointly interested in all the causes of action nor do the causes of action arise 

from the same transaction or, if they do arise from the same transaction, they 
present no common question of fact or law. ^ 

Multifariousness means the misjoinder of distinct causes of action and 

of defendants who are not so jointly ititerested as to l;e united in one suit. 

1 he suit is bad for multifariousness. 

Illustration.— A, B and C are three co-sharers of a village. A sells his 
share to D. On the same day B sells his share also to D. C sues A, B, and D 
for pre-empiion ol the shares s( Id by A and B to D. The suit is bad for 
multifariousness, for the two sales constitute two distinct transactions giving 
rise to two distinct causes of action. ° 

A suit by a plaintiff to whom a member of a joint Hindu family had 
agreed to transfer his share for specific performance of the -contract against 
him and lor partition of that share against the other members is a suit which 
is bad due to misjoinder of defendants and causes of action. 

But where the plaintiff has but one cause of action against several 
defendants there can be no multifariousness and he can bring one suit 
although the defendants may claim under different titles or have different 
defences. I t'r iiislance a person claiming as a reversioner to a deceased 
Hindu widow may sue several defendants in whose favour alienation may 
have been made. Where different defendants conspire to commit separate 
wrongs against the plaintiff, one suit lies for damages in respect of those 
wrongs. [Reddi v. Aladava, 20 Mad. 360j. 

Problem. — Z holds a bill (ff exchange executed in his favour by A, B, 
arid C. B ami C have executed a promissory note in favour of Z. G has become liable 
to Z on a checjue. Z sues all (he defendants in one suit on all these documents, 

'f he suit is not maintainable, A cause of action 'arising out of a joint 
liability of some defendants cannot be united in the same suit with another 
cause of action under a transaction in which one of them alone was concerned 
[4 I. C. 1097]. Nor can separate causes of action against separate sets of 
defendants be joined in one suit. [6 Mad. 273 and 6 C, W. N. 585]. 

Joinder of claims by or against executor, administrator or 
Heir. — No claim by or against — 

(a; an executor, 

(b) administrator, or 

(c) heir, 

as such shall be joined with claims by or against him personally unless 
the last-mentioned claims — 

(i) are alleged to arise with reference to the estate in respect of 
which the plaintiff or defendant sues or is sued as executor, 
administrator or heir ; or 

^ii) are such as he was entitled to, or liable for, jointly with 
deceased person whom he represents. 2, R. 5). 



CHAPTER IV 

RECOGNIZED AGENTS & PLEADERS 

Appearances, etc., in or to any Court — Any — 

(a) appearance, 

(b) application, or 

(c) act, 

in or to any Court, retiuired or authorized by law to be made or done 
by a party in such Court, — 

may, except where otlK*rwisc expressly provided by any law in force 
be made or done by — ’ 

(a) the party in person ; or 

(b) his recognized a ent ; or 

(c) a pleader, 

appearing, applying or acting, as the case may be, on his behalf. 

But any such app.^arance shall, if the Court so directs, be made by the 
party in person. (O. 3, R. 1). 

Recognized agents. — -The recognized agents of parties by whom such 
appearances, applications and acts may be made or done are — 

(a) persons holding powcrs-of-altorney, authorizing them to make and 

do such appearances, ai^plications and acts on behalf of such 
parties ; 

(b) persons cariying on trade or business for and in the names of 
parties not resident within the local limits .of the jurisdiction of 
the Court within which limits the appearance, application or act 
IS made or done or clone in matters connected with- such trade or 
business only, where no other agent is expressly authorized to 
make and do such appearances, applications and acts. (O. 3, R. 2’. 

Persons being ex officio or otlicrwisc authorized to act for the Government iii 
respect of any judicial proceeding are deemed to be the. recoo-nized agents bv 
whom appearances, acts and applications under- Civil Procedure Code may be 
made or done on behalf of the Government. (O. 27, R. 2). ^ 

Service of process on recognized -agent.— Processes served on the 
recognized agent of a party are as effectual as if the same have been served 
on the party in person, unless the court otherwise ’directs. 

The provisions for the service of process on a party to a suit apply 
to the service of process on his recognized agent. (O. 3, R. 3). 

Appointment of pleader.— No pleader shall act for any person in any 
court unless he has been appointed for the purpose by 

(a) any such person by a document in writing signed by such person 
or by his recognized agent ;.or 

(b) some other person duly authorised by. or under, a power of 
attorney to make such appointment, O. 3, 4J{1)). 
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Every such appointment shall — 

(a) be filed in court, and 

(b) be deemed to be in force until — 

(i) determined with leave of the court, by a writing signed by the 
client or the pleader, as the case may be, and filed in court ; or 

(ii) the client or the pleader dies ; or 

(iii) all proceedings in the suit arc ended so far as regards the 
client. (O. 3, R. 4 (2)\ 

For the purposes of sub-rule (2), — 

(a) an application for review of judgment ; 

(b) an application under Section 124 of the Code of Civil Pracedure, 
requiring Rule Committee to amend the Rule in the First Sche- 
dule or to make new rules ; 

(c) an application under Section 152 of the Code of Civil Procedure, 
for amendment of judgments, decrees or orders ; 

(d) any appeal from any decree or order in the suit ; and 

(e) any application or act for the purpose of— 

(i') detaining copies of document, or 

(ii) return of documents produced or filed in the suit ; or 

(iii) obtaining refund of moneys paid into the court in connection 
with the suit, 

is deemed to be proceedings in the suit. (O. 3, R. 4 (3)). 

Before tall claims are made which cannot stand against law and the 
constitution, those that make them should reasonably be sure . that they arc 

right. [State of Punjab v. Satya Pal Dang, A. I. R. 1969 S. C. 903;. 

The High Court may, by general ^order, direct that, where the person 
by whom a pleader is appointed is unable to write his name, his mark upon 
the document appointing the pleader shall be attested by such person and in 
such manner as may be specified by the order. (O. 3, R. 4 (^4)), 

No pleader who has been engaged for the purpose of pleading only shall 
plead on behalf of any party, unless he has filed in Court a memorandum of 
appearance signed by himself and stating — 

(a) the names of the parties to the suit, 

(b) the name of the party for whom he appears, and 

(c) the name of the person by whom he is authorised to appear : 

Provided that nothing in this sub-rule shall apply to any pleader 
engaged to plead on behalf of any party by any other pleader who has been 
duly appointed to act in Court on behalf of such party. (O. 3, R. 4 (5)) . 

Service of process on pleader. — Any process — 

(a) served on the pleader of any party, or 
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(b) left at the (iHice or ordinary residence of such pleader. 
Whether the same is for personal appearance of the party or not, 
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(a) pn Slimed to be duly communicated and made known to i he 
party whom the pleader represents ; and 

,b) unless the court otherwise directs, as effectual for all purposes as 
The Government pleader in any (.’ouri is ihe of th * 

riSnS" 

accept service of process. Sucli appointment iiuy 
(.1) Special ) or 

'2) General. 

I * 

.1.C prh“apar""''“'‘' 


»n 


Such inslruineni or. if ilii 


llicreot, shall be bled in Court. ((). 3, R, 6 ., 
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chapti!:r V 

PLEADINGS GENERALLY 


Pleading. — Pleading means the statement of liic plaintiff or (lefendant 
with which he comes into the Court. Under Order \'I, lUile 1 of G. P. C., 
pleading means plaint or written statement. 

Pleadings are statements in writing drawn up and filed byeach paily 
to a case, stating what his contentions will l)c at the trial and giving all 
such details as his opponent needs to know in order to prepare his case in 


answer. 


As a rule, in India, there arc only two pleadiiigs in a suit, viz. . 

(i) A statement of claim, called the “Plaint”, in which the plaintiff 
sets out his cause of action with all necessary particulars ; and 

(ii) A defence, called the “Written Statement”, in which the 
defendant deals willi every material fact alleged by the P a»ntitt 
in the Plaint and also states any new facts which tedl in Ins 
favour, adding such legal objections as he wishes to take to the 

claim. 

I’he forms in Appendix A to tlie Code of Civil Proculurc when applica- 
ble and, where they are not applicaldc, torms ol the like, character, as near y 
as may be, shall be used for all pleadings. (^Rule 3 ot Order \ I). 

'Ihc whole object of pleadings is to ascertain with precision the points on 
which the parties agree and those on which they dificr and ilius they iing 

the parties to a definite issue, so that the parties may be saved trom t le 
expense and trouble of calling evidence which inay piovc unnecessaiy, an 
luriher that neither party may be taken by surprise. 


Fundamental requisites of a pleading. I he essentials of pleadings 
have been laid down in Order 6 of the Code ol Ci^ il Procedure. They are 

described below : — 

(1) Pleading to state material facts and not evidence.— Every 
iileading shall contain, and coniain only, a siateincnt, in a concise 

the material facts (m which the parly pleading relies for his claim or defence, 
as the case may be, but not the evidence by which they are to be prove . 

(O. 6, R. 2). 

From the above, the following fundamental requisites of a pleading can 


be deduced : — 

(al Every pleading must state facts and not law It is the duty 
of the parties to bring out the facts to the notice of the Court without pleaQ- 
iug the provisions of law, the conclusions of law, the inferences ot taw oi 
propositions of law or of mixed facts and law. The pleadings s ou 
confined to facts only. It is bad pleading to plead certain conclusions of taw 
without narrating the facts or the particulars on the basis of which they nav 
been arrived at. It is for the Court to draw such conclusions of fro 
the facts narrated in the pleadings as are permissible under t e aw, o 
it is bound to take judicial notice. 
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For instance, it is wrong to plead that the plaintiff is thei legal heir of 
the deceased, without stating the ground of relationship. 

Similarly, it is wrong to plead that ‘the plaintiff is entitled to Rs. 500 
from the defendant” or that “the defendant is bound to render accounts to 
the plaintiff,” On the contrary, the plaintiff should state how the liability 
of the defendant arose— whether by way of damages or by contract, and the 
particulars of the debt or the contract. Similarly, he should state how and 

why the defendant is liable to render account ; whether he is an agent or a 
partner, etc. 


Again, it is wrong to say that “the defendant is guilty of negligence.” 
Instead, the facts from which negligence may appear should be narrated. 

“1 he moitgagc deed in suit is void and of no effect in law” or “the 
plaintiff is entitled to redeem the mortgage” are other instances of bad 
pleading. Instead, facts should be narrated which would show how and on 
whai fact the mortgage is \oid and how the plaintiff is entitled to redeem. 
It is nct:essar\ to give pariicidars of mortgage in a suit on mortgage bond. It 
is again a conclusion of law to plead that “the mortgage was made for legal 
necessity and is Innding on the son of tlie mortgagor”. Flie exact legal 
nr( essily should be specified. 


1 his is so far as the plaint is concerned. 

It a very technical and strict view is to be taken of the plaint, one can 
say i lat there is no basis of facts alle,gt:d in it to found a claim under 
se ction 70 o the Indian Contract Act, but, for the a[)plication of the princi- 
pes of Section 70of the Indian Contract Act, sucli a strict and teclinical 
V V» pl eading should not b: taken. (Him Swarup Maru v. State of Bilwr^ 

A. I. R. 19G9 bat. 340 ( 1 ). B.)). v Z' J . 


Wlien the plaintiff states in the plaint tliat she was the legally wedded 

wife (ff A, but docs n(»t say in winch form of mariiage she was married to A, 

11 was held tliat, if her marriage was j)erformed in accordance with any 

niodilied team, it must be pleaded and proved as a custom. If the plaintiff 

in the plaint had mentioned al;out the existence of a of Udiki marriage 

for widows and its esscniial requisite ceremonies, then the defendants would 
have known — 


(a) What case they had to meet and 


(b) What evidence they had to lead against the existence of a custom 
of Udiki marriage or regarding the essential ceremonies of such Uiliki 
marriage. 

In the absence of a pleading, no amount of evidence can he looked into, 
(Malakayya v. Avail Bnckamma, A. I. R. 1973 Andh. Fra. 203 (D. B.)— (1972) 2 
Andh, L. T. 253). 

In a written statement, it is wrong to plead that the defendant is not liable 
to pay the amount claimed or that the defendant published the libel on a 
privileged occasion or that section 41, Transfer of Property Act. nroterts the 
defendant These are pure conclusions of law. The Correct procedure is to 

state the facts whether the defendant had paid off the amount* if so the 

date and the amount thereof ; and if not, what is the ground on 'which the 



52 


LAW OF PLEADINGS 


dcfendanl pleads non-liability. Similarly, he should state the particulars of 
the occasion which he claims to be privileged. " ^ 

It is, however, open to the parties to pi ad foreign law, custom or usao-e 
of trade. They may also take legal pleas or objections in points of law such 
as the suit is barred by res judicata, limitation, jurisdiction or estoppel, 'thourch 
the facts on which the legal pleas are based shoul d be narrated. 

A judge is bound to apply the correct law and draw correct lethal infer- 
mres from the facts, even if the party ha.s been foolish enough to make a 
wrong statement about the law applicable to those facts. It is a mistake to 
think that the Judge is not bound to consider, or rather is bound to consider 
any view of the law in respect of the facts before him exccpt-such as laid 
before him formally by the parties. [Gaura \ . Shri Ram, .\. \ R. |(126 Mai- 
2r).'i ; NarayauHn Mahesh Singh, j\. I. R. 1926 .\'ag. jl3j. " ‘ ' 

b< ft must state all the material facts, and material facts only .—Material fnrte 
are facts which, it is necessary for the parties to prove in order to sustain 
their claim or defence, facts which arc not material should not be pleaded 
while It IS risky to omit material facts. Where tlierc. is any iloiibt whether a 
particular lact is material or not the safest course is to plead the same inste-ul 
of omiiting ii. l or instance, in a suit for money due 'on a proSri mJe 

pay.d h: on demand, it IS unnecessary to plead that plaintiff' demanded the 

indii'.y fiorn tlir. defendant and that The latter refused to pay. 

Siiiiilailv, it is sui)t rihif us to plead in a suit for ejeclrncnt of a trespasser 
that ilie plaintifl' asked the In .^passer to evict but he did not abide bv it. Jn 
a suit for arrears ol rent, the plaintiff need not plead liis] title to the property. 

In a suit for dan s h r assault, it is useless to f>lead that the defendant 
was eon\ icif.d bv tlu: criminal court. 

(Jcncral damat^C' need not be pleaded nor is any evidence necessary to 
prove the amoun l (,f general damages. i’hc law presumes that they are 
natural and pro! able consequences of defendant’s act. Special damages must, 
on the other hand, be alleged. It should be stated that tiic loss was incurred 
and thai the loss was the tiirtcl result of defendant’s conduct. J'act s in 
aggression or iniiigaiion of damages may always be alleged by the plaintiff as 
well as tlic defendant. 


A plaintifl suing for money lent, necti not plead that the defeiuhmt 
stood in need of money and acinantled the same from him. 


In his writtcTi statement, the deh ndanl need not plead to — 

(i) the prayer in the plaint ; or 

(ii) any matter which merely affects costs. 

Xo fact should he alleged in the jileatling wliicli is not material at the 
stage in which the suit is brought. 

fc) It must state — 

(i , onljf the facts on which the party pleading relies, and 

(ii) not the evidence by whicli they are to he proved. 
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Pleadings should contain fact a probanda i. e.^ ihe facts to l;e proved 
and not iXat facta probanda, i. e,, facts by which they are to 1 e pro\ed. Plairiiiff 
need not disclose his evidence before the defeiulant lias iilrd his wrillen siatc- 

laeni. 

Previous statements of the parly pleadino- whi- h corroborate the alle-:- 
ations about material tacts need not be alleged, e. g., that the plaintifl: re]:)oit(*(l 
the matter to the police m’ tliat the plaintiff has lile.d a roinj)laini in the 
criminal court, etc. 

(b) It must state such facts concisely but with precision and 

certainty. — Pleadings shouhl be concise l)ui precise. It is l)ad to 1 e vcrb<*se 
in pleaOings but, when necessary, long lacis must be given. Brevity must n^ I 
lead to obscurilv. In this connection, it is good to remember the tollnwing 

4 

jKiinis : — 


(i) Avoid unnecr.ssary facts e. g., mailers of law, of 
forinance of condition precedent; mauers not ulleiw 
pleading ; matters presumed liy law, etc. 


( vidence, p( r- 
in ' »p[joncnl ’s 


fi) Avoid pronouns unless the an'e.t edent \)r. very close. 

(iii; R<'fcr lo the plai.aiff or ilu: defendam i hrou<';h'>ni llie pleading in 
i he same was . 

(iv) Avoid ‘ifs’ and ‘lulls’. 

Avoid passive oiec. As far as possible use sentences inactive 
voice, 

^\i) Avoid complex sentences — use short and simple Se.m.ue cs. 

I'vii) Avoid l i-pclition. 

\iiii All unneeess'ary ad\erb> and a<liecti\'es and pleas 

must he a\oidcd. 

'ix)Thc legal (Beet ot a docurnenl (an i)C stated shortly widunit i-ej) -a- 
ling its wolds. 

'I'he language used in the pleadings sliould he simplr but without e,lving 
rise to emotion or sentiment. 

The facts asserted must he definitelv stated. 

Variance between pleadings and proof ; — It may he contended bv 
the defendant that the plaintiff’s suit h r recovery of tlu: sum cannot be decreed 
on the ground dial the defendant was a suiely since that was not the ca-e (jf 
the [daintifl' in liis plaint. I he d( fcndanl was not sued as u surety, but the 
suit aitenipled to fasten the liability on him as a joint account holder. I he 
pleadings referred to his liability as a joint account holder. I'urtlier, there 
was no specific issue as to whetlier the defendant 'Lxecuted the collateral securities 
and held himself out liable as a surety, 

4 

But the defentlant could not he said to have taken by surprise when the 
two promissory notes which were admittedly collijieral securities, were mark(.(i 
during the ceurse of evidence. Xot only these promissory notes were produc:ed, 
hut there was (.onsiderable reference madrr to them during the examination of 
the witnesses produced by the parties. 'The trial ctnirt had elaborately, dea li 
with thes(' collateral securities in its judgment. Tims there can be no grou id 
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suggest at any stage’oTt'he^urthiT\an"^^ 

nor at any t.mc did any one of then, object regarding the iXtluctb, 'ff 
3;c1nqui^h. Ijrsl"'"“' and contended that it was outside the scope if 

actually’wet'to ?, ial'. shm.l'rnit'ic normilll .tci;\h"rurdaTil'^fo^ 

0 another and different issue which was not' present to thrmtis of the 

liruv ■" V,'"' * ^'acl no opportuiiity ol adducing evidence. This lule 

t ter, has no applnation to the present case where the parties had "-one to 
tnal w.d. full knowledge that the xery question was i.^ ilsue thS. ni 
SIX ( tin. issue was Irained, and addueed evidence relating tliereto. ’ ^ 

tl.e phiniiffi'n 'Ther'‘‘ no relief was elainted Iv 

itie plainiifl on the basts of surety against the defendant alternatively th • 

ou.t cannot grant a decree on that basis, cannot be accepted. It is tme’that 

O,' ET" , '’“""‘r’ Pl«-- -hat ".he dcflpdilu ,.o„d 

u ti, . ni int ff i V" '■""T’''' 15ut it was certainly open 

be alternative lor a decree if the allegation of joint holders of aceouit 

id" 'uch m ‘ah’* Pl-tintiffconkfliave 

abKea suen an alternative relief. 

ilic questinn, however, is wlicllicr, in the absence of any such alternative 
case in ihe plaint, it is open to the Court t-> give the plaintilf relief on t hat 

1 1 S * 


1 1 is true iliat, iionnally, tlie C )iirL wi 
'D a case — 


not grant relief t‘» the plaintiff 


/ 


tted by 


(ai for which there was no foundation laid in the pleadings ; and 
(b) which the defendant was not called upon to meet. But when — 


fa) the alternative ease which the plaintiff could have made, 
the defendant either— 


was adrni* 


(i) in his written statement ; or 

(ii) in his evidence ; and 

(b) the parties adduced evidence relating to such an alternative claim. 

1 Jiere would be nothing improper in giving llic plaintifFa decree upon 
sucli alternative claim. 


It cannot be regarded that the defendant was taken by surprise in 
circumstances where no injustice can possibly result to the defendant. It may 
H'tl be proper to driv e the plaintiff to a separate suit. 

In the instant case, the defendant admitted the execution of the firo- 
niissory notes and no dispute was raised before the Court that they were not 
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executed as collateral securities regarding the current and*overdraft account 
opened by the defendent and his brother. The defendant inlfact led evidence 
in resfard lo his contention that he put his sisjnature on tlie'protnissory notes at 
the request of his brother. It cannot, therefore, be validly contended that the 
defendant was taken by surprise when the plaintiff’s suit was decreed by the 
trial court on the alternative claim. 


The case of Raja Mohan Manucha v. Alanzeor Ahmed Khan, A. I. R. bj43 
i ■ f* f-*' 18 LiUck. 130, was a case to enforce a inortqave secindiv. 

The plea d the defendant was that the mortgage was void. This plea was 
given effect to by the two courts below and was upheld by the Privy Council. 
But the Privy Council held that it was open, in such circumstances, to the 
plaintiff 10 repudiate the transaction altogether and claim a relief outside it 
in the form ol restitution under section 65 of the Indian Contract .\ct. 
-Mthough no such alternative claim was made in the plaint, the Privy 
Council allowed the plea to be advanced and gave a decree on the oround 
that the respondent would not be prejudiced bv such a claim at all alid tlic 
n atter ought not to be left to a separate suit, {fee also Finn Srinivas Ram 

liumarf. Mahabir Prasad,, A. I. R. 1951 S. C. 177=1951 S C R ^11 ■ 
Vtshram Arjuri v. Shankariah, A. 1. R. 1957 .d. P. 7a4). 

1,2) Every pleading shall, when necessary, be divided into paiaLoaphs 
and numbered consecutively. ‘ 

Dates, surus and numbeis shall be expressed in ligures. 6, R. 2) 

r • ‘’•ladings.— Thr forms in Appendix A to the Code of 

tuvd I rucedurc when applicable and, where they arc not -ippl icablc forms 
''or Rs'' sli'ill he used for all pleadin-s 


(4) Giving of particulars, In all cases in which the party 
pleading relics on any — 

(i) iiiisrepresciiUtion ; 

(ii) fraud ; 

(iii) breach of trust ; 

(iv) wilful default ; or 
(v: undue inlluence, and 


(b) in all oihei cases in which particulars may be necessary beyond 
such as are exemplilied in the forins aforesaid, 

particulars (with dates and items, if necessary) shall be stated in the 
pleading. {O. 6, R. 4\ 

^Particulars^ means the various statements of claim or defence winch a 
plaintiff or defendant has to make in his plaint or writt n statement. 
M'articulars’ in connection with pleadings, mean details of any matter 
stated in any pleading. In the C>)de of Civil Procedure, it is laid down 
that particulars must be stated when misrepresentation, fraud, breach of 
trust, wiliul default or undue inlluence is pleaded ; and in other cases in 
which more particulars than are exemplified in the Forms in Appendix A of 
the Code are necessary, they arc to be stated in the pleading. [O. VI, R. 4J. 

The Object of particulars is to prevent surprise at the trial and to limit 
the inquiry at the trial to the matters set -out in the particulars. So parti- 
culars ought to be encouraged. They tend to narrow the issues. Pleadings 
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must be concise i.ut they must also be precise. For this purpose, all necessary 
paiUeiilars must be ernbodied in the pleadings. 

In a suit by the fathei oi his deceased son for damages arising from death 
by accident, there is no specific averineiu in the plaint to the effect that there 
was a reasonable expectation of pecuniary benefit. AH that is stated is that 
the boy liad a bright future before him and he could have been of considera- 
ble cainfort and assistance to his parents and, as a result of his death, they 
have been dcpii\cd of the assistance and support which they would otherwise 
have- derived ln>in their son. Thus, the pleadings are vague and lack 
csscniial averments. {Government oj India v. Jeevaraj Alva, minor by next friend 
andjalherUr. NagappaAlva. AM. R. 19 70 Mys. 13 (D.B.) : (1969) T Mys. 
L. J. 244). 1 he material pleadings regarding the entire claim made in the 

suit are contained in plaint paragraphs 8 to 11. The plaintiffs have claimed 
damages foi the b’ss of future assistance to them. There is no averment 
made in the plaint that any damages are claimed for loss of expectation of 
lite f)l tli(' son. 1 he court below li<is held that sinci paragrap i II of the 
plaint slates tluii a claim is made under the Fatal Accidents Act read with 
tiic Indian Succession Act, lliat can he construed as a claim made under 
section 2 oi the 1 atal Accidents .\ct also Jt lias to be held that ilie clainis 
arising under secti'ms t-A and 2 of the said Act are founded on two distinct 
causes ol action. ()dger:> in his ‘Principles of Pleading and Practice’ 18th 
edition at page 474, has gi\cn a precedent for a claim arising from deatii by 
accitlcnt. I he ]:>ractice is to make a specific claim for loss of expectation of 
life. Tlic plaintifis liac e claimed a consolidated sum of Rs. 20,000 as damages 
but tlu.y have m^t slated sej>aiaTely the amount claimed in respect of the 
two distinct catiscs ol action. 'I’lurefore, the pleadings arc defective, and, 
when the plaint el early slates that the damage claimed is the h ss suHi'red by 
the plaintiffs, that pleading cannot \)c construed as a claim lor damages 
suffered by the estate of the dectasecl. 

Misrepresentation. — 'WlisrcpresentatKin” means and includes — 

'(1) '1 he positive asseruon, in a manner not wairani.'d by the inlorma- 
lion of the |)er.S'*M making it, i)f that which is not true, though he believes it 
to be. tru'^ ; 


(2) Any breach of duty which 
advantage to the person t ommilting 
misleading another to his prejudice 
under him ; 


, without an intent to deceive, gains an 
it, or any one claiming under him, by 
OI tire prejudice of any one claiming 


M) Causing, however innocently, a 
mistake as to the substance of the tiling 
(See. 18 of the Indian Goirtract Act). 


])ariy to an agreement to make a 
which is subject of the agreement. 


(Jeiicrally speaking, inisr cpresrmation is a mis-slatcmcni ut a material 
tact not ktrrjwn to be lalsc or non-disch)Sure of facts (where there is a duty 
to discl(jse) not intended to deceive. It is the absence of intention to 
deceive which mainly distinguishes mis-rcpresentalion from Iraud. 


Misrepresentation means an innocent and unintentional false statement 
of a material fact not warranted by the information ol the person making it 
i. e., made without any reasonable ground. 

Clause 1). — Positive assertion means an absolute and explicit statement 
of a fact. 



PLEADINGS GENERALLY 


.^7 

An estimate or expression of opinion or words of commendation must as 

are commonly uttered by an auctioneer, cannot be held to amount to a posi- 

tive assertion, ^ 

If there is honest belief and reasonable -round for such belief, then it is 
neuher fraud nor misrepresentation. In such cases, the contract can be 
avoided on the ground ol mutual mistake, for cxampl,, A agrees to buy from 

o ceitain goods and it turns out that the goods were burnt at the time of 
bargain, neither parly knowing it. 

If there is no honest behet, it is Iraud, Imp example, misrepresentation 
by an auclioneci that the property sohl is free Iroin encumbrance. 

Example.— /I makes a positive statcine it to B that C would be a director 

of a company about to be formed. B applies for shares on the faith of that 
statement. 

tion fnin rM'irr"* f>'>'s.cpreseniation if A did not derive infonna- 

n be based on reasLable 

ground where it based upon hearsay. 

mound fi'bhihbTf no reasonable 

positive IZr^on. ’ ^^^"tation which must be a 

‘‘1 think yonr queries \.'ould lie satisfactorily answered by a friend if von 

ia\e one m the stall in and I shall ltd more satisfied. All I can say is that 
llic marc is llu roughly sound.’* ^ 

It was Wi/ that the concluding words were a p<isitive assertion as to 
soniulness of the marc. (C«rr!> v. /?«nnicyt 4 1 !>. R. 1 886). tion as to 

1 (2)-— ^^Misrepresentation means failure to make a .itc-i 

.r. .'..=e case. „,.i S 

there is no inienliou to deceive but whf^re li .^^^stiuctivc fraud m winch 
make the parly who deri%cs a benefit from thr such as to 

b. arec. a, if I I,.., acuaied bVi^il'S SST 

in breach leading to the 

bleach of the former s duty but without an intent to dfeeive 

.ake cie! iS" t'ru';.''d it tit A" '>T'’ 

lual relationship of lawyer and client ^ cont.ac- 

ba ..a fraud i„ fac, .he' tdS Tr^dL^tethet'' ■“>- 

(i) Because it is contrary to the policy of the law ; or 
^ fit) Because it is an abuse of some fiduciary relation ; oj 


answerable 

latter’s loss 
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(iii) Bectiusc it openitcs a IrAud upon th : private ri'^lits and 
interests of third persons. 

In the words of Justice Story: ‘Mly constructive fraud is meant such 
acts or contracts as though not originating in any actual evil, design or contri- 
vance to perpetrate a positive fraud or injury upon other persons are yet, by 
their tendency to deceive, or mislead other persons, or to violate, private or 

public confidence d- emed equally reprehensive with positive fraud, 

and arc prohibited by laws within the same reason anj mischief as acts and 
contracts done malo arnino'' (with bad intmt). Flius despite the absence of the 
intent to deceive, the attorney would be liable for breach of his duty to take 
care. Under similar t ircurnsianccs. an attorney was held responsible in 
Noctonw Ashburton, (1914) A. 932, because the parties stand in fiduciary 
relation to each other and any carelessness on the part of the lawyer cannot 
be tolerated. 

A contract of insurance rctiuircs llic fullest disclosure on the part of a 
jjarty. Non-disclosurc as to any fact likely xo ailed the willingness of the 
other polity in sucli a case would, at all c\cnis, be misrei)rescnialion. It may 
also amount to fraud. 

Clause (3). — According to Section 18 (3), misrcpreseniatiun means 
mistake as to the substance of a thing which is the subject of tlic agreement, 
caused by the other party innocently. 

An agreement by the defendant to sell and deliver an engine boiler Vo 

the plaintiil at Ins place was held by the Allahabad Higii Court 

voidable at the option ol the detendant, the plaintiil liaving represented, 
though innocently, to the delendani that there was practicable road all the 
way while as a matter of fact tlicrc was at one place a suspension bridge not 
capable of bearing the weight of the boiler. 

Problem.— 1 he defendants in Ihjrnbay chartered a shi|) wholly unknown 
to then) frciin plaintifis, which was described in the charter-party and was 
represented to them as being not more than 2,800 tonnage legistcr. It turned 
out that the registered tonnage was 3,045 tons. The defendants refused to 
accept the ship in fulfilment of the cliai tcr-parl y. 

It was held that they w'cre entitb cl to avoid the charter-party by reason 
of cironeous statement as to tonnage and the case falls under section 18 (3). 

Distinction between fraud and misrepresentation. —(1) Praud im- 
plies that there must be intention to deceive whereas misrepresentation may 
be innoceiiL i.e,, there may not lie deceit or an inteiUion to gain an advantage. 

(2; Fraud, besides avtdding the contract, gives right to an action for 
deceit (an action cx-dclicto) and the parly induced can recover damages if he 
has sustained any, in consequence of fraud practised upon him by the other 
side. Misrepresentation may only vitiate the contract. 

(3) In fraud, the defendant cannot set up the defence that tlie plaintiff 
had the means of discovering truth or could have done so with ordinaiy 
diligence whereas in case of misrepresentation it would be a good defence. 

Thus the above are the points of difference between innocent rnisr e presen- 
laiion ZLTid fraudulent misrepresentation. But both make a contract voidable at 
the option of the p»arty injured by the misrepresentation. 
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to enter into a contract ^V^m^srepr dentition induced 

voidable at the option of the party whose r^nr ""Sreement is a contract 

a contract, whose consent was^caused bv m"cr ^ *'• F^'trty to 

lit, insist that the contract shall be perfonneH 

true. (Section Ig). '* representation made had l,een 

sentadon'’*thT*d;^‘^„lTe' o?"T'' ^"tm'ndari property to Hon the repre- 
Papers was Rs. 100 atiraTy a tLuTrT the reve'nue 

was Rs. »00 only. ^"tiough .A knew as a fact that the income 

consent to the Treement'rs cT niisrepresentati on because 

.. -.0.., 's ~ 

i "‘ji'i-rd promisor is not bound by the contriet I. 
the contract u.Kler a misrepresentation nLle to 1 enteretl into 

false statement made through want of sufficiTt cTe Th 

making a honestly believes it to be true amounts to H'e person 

hence the co.iiract so entered auo is voidabl m tl • ''’'®rr‘presentatton and 
'■<1 pany. * ^olclaille at the instance of the aggriev. 

mitteil by a pa.ty\o\TTaract following acts com- 

‘oumt to deceive another parly’ thereto or his aTnt’ "or 7 
( liter iiuo tlic contract ‘i-cnt, ortomduce him to 

i.- lil'Le'uu'ir.'r’; “ “ >■■'"=. I>V ™.- w ho ch.-s 

ol- "O. fac. la. 

(3; a p.mnise made without any intention of performing it ; 

(4] aii\ f tiler an iuied to dcccix'o ■ 

(3) any such act or omission as the law sncci illv rl^^i 
h.uidulent. specially declares to be 

^*pI»*>ation.— Mere silence as to facts likely toaffeei tl... -n- 
"1 “ person to enter into a contract is not fraud'ttnless die cire 

ihc case are such that, regard being ha<l to tli.-m it is the du7 r'ni 

not fraud in .A. ' " horse’s unsoundness. This is 

the pa7i7^!77id Tii 

sound ” Assays nothing. 'He^TTstilenee ’is etidlaleTTo s^ed,!''" 
information Ta ehanTe^lT^Jc;: TTdclTTouh TS'^B’s 'I 
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oroceed with the contract. A is not bound to Inform B. [Section 17 of thf 
Indian Contract Act]. 

The plea of fraud should be raised most precisely. The allegations of 
fraud must be clear, definite and precise, otherwise the court will refuse to 
take notice of it and the effect will be the same as if the plea has not been rais- 
ed at all. The Calcutta High Court has held that a plaint which is based on 
the fraud and in which no particulars of the fraud are specified, does not 
disclose a cause of action and is liable to be rejected. {See 36 Cal. 134). A 
precise statement of the nature of fraud must be given because a party 
pleading one kind of fraud cannot be allowed to plead of another kind. 
When the pK^a of fraud is raised, the date, the place of the fraudulent 
statenient, tlie party to whom it was made, the gist of the statement, and 
the way in which such statement was intended to deceive must be specified. 
It should also be mentioned that the party was really deceived. But the 
strict rules of giving particulars of fraud are relaxed mainly in the cases of 
pardunashin s\omen. 


Fraud may be defined as a false representation of fact either by actual 
suggestion or active concealment, made with a knowledge of its falsehood or 
without belief in its truth or recklessly without inquiring whether it is true 
or false, in order to deceive another or make him enter into a contract. It is 
also absolutely necessary that the complaining party must have relied upon 
the false statement and acted upon it. Misrepresentation of law does not 
give rise to an action. 

Essentials of fraud. — I. The act constituting fraud must have been 
committed by a party to the contract or with his connivance or by his agent. 
But fraud b> a stranger to a contract does not affect the contract. If the 
person by whose fraudulent misrepresentation a transaction has been induced is 
riot himself a party to the transaction the transaction stanis good and cannot 
be repudiated. For example, if the directors of a company issue a pros- 
pectus containing a false representation on the faith of wiich a person is 
induced to apply for shares with the company, the contract may be avoided 
by the shareh >lder because the directors are the agents of the company to 
issue the prospectus. Reese River Silver Co. v. Snilh, F. B.* 4 M. L. 

64). If a man has been induced by the false representation of a third party 
to deal with another he cannot have the transaction rescinded if the other 
party to the transaction has not been a party or privy to the false represen- 
tation. S-) if a man has been induced to take shares from a company by 
fraudulent misrepresentation made by son.e person, not the Director or 
Agent of the Company, he is bound by his contract with the Company and 
he cannot have it repudiated, because the fraudulent statement cannot be 
said to have been made by the company or its agent. {NicoVs cnse,2B L. J. 

Ch. 257). r 11 ,* r « 

II. To constitute fraud there must be any of the fol.owing live 


(a) a suggestion as to a fact {suggetio falsi) of that which is not true by 
one who does not believe it to be true. Misrepresentation by an auctioneer 
that the oroperty sold is free from encumbrance or a false declaration by the 
accused as to age or disease in a life policy are instances of 
ment (vide Oriental Life Assurance Co v. Narsingh Chan, 25 Mad. 1 3). 
Representation made must be false to the knowledge of the person making it 
and^therefore there is no fraud if the statement is made in the honest bcliel 


that it is true. 

Even where the statement is not known to 
untrue statement is made recklessly, not caring 


be false it is fraud if the 
wh'^ ther it is true or false, 
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i.e.^ a statement is fraudulent if made without any genuine belief in its 
truth. It is fraudulent to represent yourself as possessing i belief which you 
do not possess. This is the ground of liability in tlie case of reckless- 
mis-staiejnent of fact. The maker of the statement represents his mind as 
certain in the matter whereas in truth it is not certain. He says that lie 
believes when he really liopes or wishes. It is just as fraudulent for a man 
to misrepresent wilfully his state of mind as to misrepresent wilfully any 
other matter of fact. 


A mere opinion, commendatory expression, ilouri shing description, exag- 
gerated statement could not amount to a representation of a fact ora sugges- 
tion as to a fact. In a case in which representation was made that the land 
was very fertile and improveable it was held that such expressions, are mere 
puffery or exaggeiated statements commending the properly to be sold. A 
mere expression of opinion which turns out co be unfounded will not invali- 
date a cc>ntract. There is a wide difference between the vendor of a properly 
-saying that it is worth so much and his saying that he gave so much for it. 
The first is an opinion which the Iniycr may adfjpt if he wills. The second is 
an assertion of fact wliicli if false to the knowledge <>f the seller is fraudulent. 


(6) An active conceabnent of a fact {Suppressio veri) by one having hnow- 
ledge or belief of the fact. If a man conceals a fact that is material to the 
transaction, knowing that the other party is acting on the presumption that no 
such fact exists it is as much a fraud as if tlie existence oi such fact was 
expressly denied or the reverse of it expressly stated. A vendor cannot use any 
art or practice any artifia^ to conceal defects or make any representation for 
the purpose of throwing the buyer off his guard, or use any device to induce 
liie buyer to omit inquiry or examination into the defects of the thing sold. If 
he says or does anything whatever with an intention to divert the eye or obscure 
the observation of the buyer even in relation to open defects or to prevent his 
use of present means of observation, there is fraud. As ^or example A ^ a. horje 
dealer, sold a mare to li. A knew that the mare had a cracked hoof which he 
filled up in sucli a way as to defy detection. Defect was subseciuently 
discovered by B. It was licKl that liie agreement could be avoided by B as his 
consent was (iblained by fraud. So also if a vendor knowing of an encumbrance 
on an estate sells without disclosing the fact and with knowledge tlial the 
purchaser is a stranger to it and under re[)reseiUation inducing him to buy, 
he acts fraudulently and violates integrity and fair dealing. 

Mere reticence (concealment by silence) does not amount to legal iraucl. 
Caviet emptor or purchast r beware is the principle in all contracts. Vendor is 
not ordinarily b(*und to disclose to the purchaser the defects in the article ht' 
is selling. Il the parlies arc at arms length, neither of them is under an 
obligation to call the attention of the opposite parly to facts ()r circumstances 
which may be within his knowledge, although he may see that they are not 
actually within the knowledge of the other party. Silence as regards a material 
fact which one parly fs not bound lo disclose to the other is not an active con- 
cealment or fraud and is not a ground for rescission of contract. A vendor is 
therefore not guilty of fraud if lie fails to disclose facts which may inlluence 
the mind of the purchaser but which he is under no duty to disclose. Mere 
silence where there is no duty to speak is not active concealment or fraud. 
Silence is innocent and safe where there is no duty to speak. 

The explanation to Sec. 17 deals with the silence when it does not 
amount to fraud. Mere silence as to facts likely to affect the willingness of a 
person to enter into a contract is not fraud — 
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0>) Unless h.s silence is, in itself, equivalent to speech, 
oi It, see illustrations (a) to (d) appended to sec. 17. 

certain fa^"s "toVSse^wThr' an^if ‘ he^fa'l T P^^ty knowing 
can avoid liie a«reemrnt T.. t , u " ^ other partv 

a solicitor and his client a principal', 

the relationship of the narti^^? r ' ^ trustee and his beneficiary, 

made by the agent solfritn ^ 4 Uire that most ample disclosure should be 

>H.n-disdosurcts equiS o. trustee. The principle which treats 

liiat disclosure should 1 i circumstances impose a duty 

'vere at arms len ■ h ll'c parties are not entitled to contract if they 

with. Lnuaas cK^^^^ unknown to those they deal 

party to ir^rU^J^^lfr'ditctlJure^^^ ^ ^ 

made wi t hoC^'m J”i nt ti.-.A purchase 

vviti.ont aiu intemi f “‘staining a loan of money 

'•• g. aconiracr amounts to a fraudulent promise 

stances will , purchase ol goods by a person in insolvent circum- 

promise where"/" paying f(,r the goods. But mere fai lure to fulfil a 

I ..ulurc mere IS no original dishonest intention is not fraud. 

inserSl muvlfhrH^ ^r ‘^"•-Sub-section (4) appears to have been 

invrniin.i 'i sake of abundaut-cauiion, because fertility of man*s 

diiriruli if i‘cw schemes of fraud is so great that it would he 

(Idinhion confine fraud within the limits of any exhaustive 

omission as law specially declares to he fraudulent. —In some 

cases the disclosure ol certain kinds of facts is expressly required by law and 

m-coii.phancc with law is expressly declared to be fraud. Thus by section 55 
lans Cl o Kjpeiiy Act the seller of immovable property is required to 
( isc ose t<» I le buyer any material defect in the property of which the seller 
an i 1 C Juyci is not aware, and which tiie buyer could not with ordinary 
Care c iscovcr. An omission to make such disclosure amounts to fraud. 

MI. fraudulent representation must have induced the contracting 

paitv to enter into tile contract. A fraud or misrepresentation which did not 

cause the consent to a contract of the jjarty on whom sucli fraud was- practised 

or to whom scuh misrepresentation was made, does not render a contract 
voidable. 


In an action of deceit, the plaintilF cannot establish a title to relief 
simply by showing that tlie defendants made a fraudulent statement. He must 
also show that lie was deceived by the statement and acted upon it to his 
prejudice. Kepresentation which docs not deceive is no fraud (vide Horsfall v. 

rhomas, 6 L. T. 862) 

Representations charged as fraudulent must lie shown — 

(a) as untrue statements of facts ; 

(b) that their makers knew them to be untrue ; 

(c) that they were made with a view to deceive or with a view to the 

other party entering into the contract ; and 
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(d) lhai the complaining party relied on the statement. 


•So traudulent represcuiaiion must have 

deceive and must actually deceive. A deceit 
fraud. 


been made with intiMition to 
which does not deceive is no 


I he parly charged with fraud should try to i)rove that he did not appie- 
^ statement was not true even though it was untrue as a matter 

\ would be consistent with honesty. {Derr)! v. Peek, IBBU) 14 

A- U 337 and United Motor Finance Co. v. Addison &Co. TmL (MS?) P. C 21) 
An intention to deceive is not necessarily an intention to injure or to cheat 
(Vide Lnited Motor Finance Co. v. Addison & Co. Ptd.) 

i must have been aimed at the party U) the coniract or 

Ins agent or with a view to induce the otlier party to enter into tlic contract. 

i( necessary that the reprcsentat;on slioidd be made to the other party 

iiut il u IS made witli the intention that the other party should act upon it, it 
amounts to fraud. ' 


“Undue influence’* defined. 


(1) A contract is said to be induced bv 

I • . • « ^ 


/I 5> 1 V , — . ^ lu ue iiiouccu i)v 

undue influence wlicre tke relations subsisti.n; between tlie parties arc such 

tnat one ot the parties is in a position to dominate tlie will oF the other, and 

uses mat position to obtain an unfair advantage over the other. 

(2) In partitiilar and without pn judice to tlie generality of tlic foregoim- 
anluher - ^ ‘leemed to be in a position to dominate the will of 

where he holds a real or appaient authority over the otlicr • oi 
wJicie he stands in a fiduciary relation to the otiier ; or 

lb) where he makes a ci'iitract with a person whose mental capacity is 

temporarily or peiinanently alTccted liy reason of age, illness, or 
mental or bodilv distress. 

position to dominate liie will of another, 
or on the evi transaction appears, on tiu: face of it 

such contract wl ^ un onscionable, the burden of proving that 

in a nosh o.w r P^'^on 

m a position to dommaie the will of the other. 

the shall artc^ the pnoisions of section 111 of 

the Indian Lvideiicc Act, 1872 (1 of 1B72). s<^^uoii i i i ,,1 


Illustrations 


(H) 


B’J CO n- “l''‘U.ced motley to his son 15, during his minority, upon 

bo.id fr f "‘’tains by misuse of paternal influence, a 
bond from 15 for a greater amount than the sum due in respect of 
the advance. A employs undue inlluence. 

hh^ d- ^ disease or age, is induced by !5>s influence 

able sum for his professional services. B employs undue influence, 
(c) A being in debt to B, the money-lender of his villasre contracts a 

kesh loan on terms which appear to be unconscionable. It lies 

influLce the contract was not induced by undue 
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(d) A applies to a hanker for a loan at a time when there is stringency 

in the money market. The banker declines to make the ®^loan 

except at an unusuallv high rate of interest. A accepts the loan 

on Uiese terms. This is a transaction in the ordinary course of 

business and the contract is not induced by undue influence 
[Seciion 16 of the Indian Contract .\ct]. 

The lust paragraph of -Section 19 defines undue inllucnce generally, the 
second paragraph lays down the two main heads or frequently exhibited types 
ol such iniluencc and the third paragraph enables the court to draw the 
pi csuinpliOTi of undue iniluencc in certain cases, 

Sub-s' ction (1) lays down the principle in general terms. Hv sub-section 
W a inesumption arises that a person shall be deemed to be in a position to 

dommaic the will of another if the conditions set out therein arc fulfilled. 

' , (3) f''^wn the conditions for raising a rebuttable presumption 

tliat a tran.saction IS procured by the exercise of undue iniluence. U adli Parshad 
Jaiswal V. hnrnal Distill, ry Cn. Ltd., A. I. R. 1963 S. Ci. 1279). 

Problems.— (i) fhe plaintiff agreed to serve on a voyage to the Baltic 
and hack to London al £ 5 per month. Jn the course, of the vovage, two 
scaimni dcserud, and tile captai n unable to find other men, pi'omised that 

then \vai.;t:s wciuld 1 e distributed among the rest, including the plaintiff. The 
pldiiiliji bnni^s <i suit for ihc extrd 

Tins is a transaction in the ordinary course of l)usiness and the contract 

ib not induced liy undue iniluencc and hence the plaintiff is entitled to the 
extra w.igcs. 

(ii) A was a judgment-writer in the High Court wlicn iic went on a 
Ji'.onth’s leave on medical certificate. Before the expiry of that Ica\ e, he 
applied lor leave for a period ol 24 months. Although the leavf', applied for 
was to his credii, ihc granting of that leave was being delayed. He was in 
dire need lca\ e in his then state of menial d< pression and saw the Registrar 
of the tJigh Court to cnquiic about the cause ( f the delay in passing the 
orders on liis leave application. 4 lie Registrar gave A to understand tliat 
unless an underiaking in writing was gi\en b\ A that he would return to duty 
after ihc expiry ol his leave, his application might not have early disposal. 

A gave the requited undertaking aiul his application for leave was then 

granted. 

It was held by the Allaliab'ad High Court that the rclatio.i subsisting at 
the lime between ilic Registrar and A was such ilial the former was in a 
position to don.iiiatc the will of the laitci. The Registrar used that position 
to obtain an unfair advantage (n cr A since the consent of A to give the under- 
taking in writing was obtained in return for what the Registrar was bound 
even otherwise to do, viz., to expedite disposal of A’s application for leave 
wliich was due to him. 'I'herelore A’s consent to the undertaking w s induced 
by undue iniluencc and in consequence A was not bound by it. {^The (I. P. 

G vernment \'.J. R. Bhatta, 1956 A. L. J. 233). 

Principle of undue influence. — 'I'he docirine of undue iniluence under 
the common law was evolved by th: Courts in England for granting protec- 
tion against transactions procured by the exercise of insidious forms of 
iniluence, spiritual and temporal. 

The doctrine applies to : — 

(i) acts of bounty ; and 
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(ii) other transactions in which one party by exercisintr V,;.: .’f- r 

dominance obtains an „„rai, afeanV^ „.er She; “ 

C„,„m?n U*."*" ■’ -bstantially on the rules of English 

ncver'JeTSe b? ,t SS 7 

b'ina forced, tricked or misled in any s,ay bj o' her‘" imo nri"" ’’“f ''r"'" 
property is one of the most legitimate obiects of all their 

sity of grappling with Tns!dioL 7o^" ‘he neccs- 

infinite varieties of baud. ^AUc.rd v. Skinfer. '(Iss?! 36 'ch D 

iiro„dde';cd'':;”Si.'i‘; ‘ssrjre'^o 

person is so situated as to be' uttir he cTtJol ’V" «' 

such Other docs not unfairly exercise the ^ and influence of another, 

'age t f hirnstlf or some ol icet in which he for the advan 

clear and cogent p Tf t at7he 7a 7c, >'^tf'-«ted unless lie can dve 

lav. w. uid su", p.larid Jcclnisc co°„"ts“h'a”'''*',“‘‘ 

of sustmniMg the ttansacimlnpo,, ,hc p„ty bemlited by a.* ' 

emeriny into an ayreemcnT;;';on*cnt;ri'y\o”a'di^;io''^i*'^ to bear u|)on a person 
having regard ,o the age and the ,irw“tl, ' 

and all the circumstances of the ^case apLar7 7h ‘V transaction 
prcclud elhe exercise c'f fref“ aiiH fi -I'l I -U been such as to 

A. I. R. 1956 Hyderalid v. dutbu^.^ 

.ie,.,i""or ui“;. u' diSn^jTaTth".' id 

is such that one in . p.sitii.rto Im";!; rt' “n'";;r'"';'"“'“ Parties 
otherwtsc. (i>d,A»rv. (),«., A, r |.j 56 Hy^rla.M 1 C 

free. Had ti.ere been' no „„due ininenilt? th™ d' '»">■ - ooi 

I't tt. Since tlic basts el toi.iract is the free consent and'^il,;'' 1 "'^' consented 
Will reuard as undue any inlluciicc I rouoht to bear on a 7 
a contraci witicli, having regard to the a"pc and cana7,v i”" i“to 

character and ciicuinsiance,s of the casc'’7a7^ capacity of the party and the 

free and dellLeraie jud-ment \Farl exercise of 

Cas. 490J. ° Aylaf.rd v. Morns, (1873) 8 Gli. A. 

In such cases, since the consent of the othpr nano : r 

very ejsent.al, the party is given an option to a.. oidTUhre. '* 

must establish iliat the other pariy to the comrld— “ '“"■“ct 
(a) was in a position to dominate his will ; and 

o,tr";“'rt'’y“'““'’ himself over the 

whichT,?uX't”;s"j'r~L”of t '■«l»-ionship 

rd?.t,;:er'?„''te'r'';'"oit‘if";»eF‘^^^ 

betrayed or iniinence gLeya'nd-ahS” rr„r slSf ‘'J'^tsSn''. 
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those entered into with Porda^Nashin ladies. A Purda^Nashhi woman is one who, 
by the custom of the country or by usage of the particular fomniunity to 
which she belongs, is obligrd io observe complete seclusion. I'he mere fact 
ihat a woman lives in some degree of seclusion is not enough to make her a 
I (if da~ No shin vvoman. Such women who are generally illiterate and always 
living in seclusion, are easily subject to undue influence of the few people 

who come into contact with them. The law therefore throws round them a 

special cloak of protection. Whenever Purda-Nashin ladies complain of transac- 

Item as ha\ ing bre?t brought abcut by undue in ucnce 
the courts very easily draw the presumption r f undue influcncj and throw 
the burden on the other party to prove that there was ro exercise of undue 
inJluencc and that tlte executor exercised her volition in liie matter and 
understood tliorougldy the nature and details of the transaction. 

\n Fi.ridul Msa v. Munshi Mukhtar Ahicd, A. I. F. :925 P. C. 204 : 52 
I. A. 342, a pardonasiiin lady brought a suit to set as’de a VVaqf deed executed 
1-7 her. (VVaqf deed — is a deed by which some properly is set aside for 
charital)Ie ]mrpos( s ar.d is put under trust). Tlieir Lordships of the Privy 
C.ouncil iti this case observed “the Law of India contaii s well known princi- 
r>les for the protection of persons who transfci' liteir pu petty to their c\vn 
disatUantage when they have not the usual nteans of fully understanding the 
tiature and effect of what they are doing. In this it has only given the special 
dcvelo[.mciit, which India’s social usages make necessary, to the general rules 
of English law which protect persons wliose disabilities make them dependent 
upon or subject them to the inllucnce of others, even though nothing in the 
nature of decepti' n or coercion may have occurred.” 

Acouitwhen called upen to deal vvitii a deed executed by a arda 
,\nshin lady, must satisfy itself upon evidence — 

(i) firstly, that the deed was actually executed by her or by some person 

^ ub .’ulhorised by her with a full underst \nding of what she was about 
to do ; 

(ii) seconoly, that she had full knowledge of the nature and effect of the 
transaction into which she is said to have entered ; and 

(iii) ihirdly, that she had independent and disinterested advice in the 
matter. 

1 he ^nrd^n oj proof rests not with those who attack but with those who 
*^l^im upon the deed and the proof must go so far as to show 
afhrmaiiveiy and conclusively that the deed was not only executed but was 
explained to and was really understood by the lady and that the deed arose 
tiorn the free and independent will of the lady. 

1 hei ctore the cadinary presumption that a person has understood the 
Idycumeiit which he has signed does not hold good in the case Par da Nashin 
adics and it must be proved by the party benefited. 

1 here is no ab.*-G]ute law, however, that a deed executed by a Parda Nashin 
lady cannot stand unless it is proved that she Iiad independent advice. When 
facts shcA. that il indepcin'ent advice whicli is essentially different from out- 
side control had Leon obtained, the lady would have acted as she did, the deed 
ought to stand . 

In hoii Bukiii !dinghv. Ram Gopal Singh, 36 Allah. 81 C.) a Pardanashtn 

vvoman executed a gift deed of a portion of her estate in favour of her par- 
arnoui’s son. A suit was brought for cancellation of the deed of gift. The 
findings of the trial court were that the deed in question was duly and pro- 
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perly executed, that the executant was competent to execute it and that it 

was read over and explained to her but it was not proved that tlie executant 
had independant advice iii the matter. Their Lordships of the Privy Council 
observed. “There ,s no rule of law that a deed of gift executed by a Pordanashtn 
lady cannot stand unless it is proved that the lady had independent advice. 
I he possession of independent advice or the absence of it is a fact to l e taken 

into consideration and well weighed on a review of the whole circumstances 

relevant to the issue whether the grantor thoroughly cmnpreliended and 
deliberately of her own free will carried out the transaction.” I'his case and 
the case of Fandtil Xisa v. Mnkhtar Alrn'id. .\. I. R. 1925 P G. 204 were relied 

1938 A r? ^ - Khan, 

iy38 A L J. !7b (I . C.V Ihe plaintiff, a Pardanashin ladv, had executed a 

deed oi gilt in layour of her grandson on whom she had bestowed much love 

n atlection, I he deed was not an improvident document wliich the plaintiff 

il adequately advised, could not properly have entered into. The plaintiff 

mslituud the suit for a declaration that the said di ed of gift was null and void 

I'ecTrt of U not get independent advice in 

c.pect ot u. Held upoTi the circumstances, that it was for the defendants in 

the aeon to discharge the onus ol showi ig that the plaintiff really understood 

and intended to execute the deed of gift hut it was not necessary to prove 
independent advice. ^ 

has no obj;ction to communicate in matter of business 
with men other than members of her own familv, to go to court and atS d ^ 

eal. US (P. C.J: 3 C. L.J. 4i'4(P. C.) : 10 tk W. N. 570). 

Cal ^^**"‘* n ofSm. Janebali, A. I. R. 1956 

which n ^ ^ r woman, executed a deed by 

if vS, "/utwalliship in favour of her Xm nmkhicar 

1 u.u in ehaige of her properties and was looking after her estate and 

ancfheniU'puld litigations going on between the plaintiff 

nlainun- fiduciary relationship with the 

Plainiill and was in a position to dominate her will. 

It was held by the Calcuiia Hiirh Court : — 

(a) that a heavy onus lay upon the contesting defendants who were 

setting upon the deed against the plaintiff to prove that it was 
validly executed y. as to be binding against an illiterate 
shin woman and tlie evidence will have to be scanned from that 
point of view in the light of the principles laid down in 1921 Cal 
203, 1525 P. C. 204, 1948 Cal. 84 and 1940 P. C 147. ' 

by Vlaii™iff of ,1» docu.„e„i 

m order to support the validity of the deed as against her ^ executant 
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(c) that, as the detendants had not discharged the onus that lav heavily 
upon them, the deed was not binding on the plaintiff. ' ^ 

Sub-section 2) Sub-section ( 2 ) of sec. 16 mentions the cases in which 

persons are deemed to be m a position to dominate the will of other The 
cases are : — * 

(1) Where a person holds a real or apparent authority over the other 

(e. g., the money-lender and the borrower), he is deemed to be 
in a position to doniinate the will of such other. 

^2) ^\hcrc a person stands in a fiduciary relation to the other p 

lather and son) h ms deemed to be in a position to dominate 'the 
Will ol such Ollier. 


(3) VMurc a person makes ar.ntract with another person’whose mind is 

enleebled by physical or mental distress ; then he is deemed to be 

in a position to dominate ilie wdl of the person with such enfeebl- 
Ct.1 nund. 

The court will not necessarily set aside a gift or promise made hv a 

child to us parents, by a client to his lawyer, by a patient to his doctor, by a 

cestm qne trust (beneficiary under a trust) to his trustee, by a ward'to his.guardian, 
or by a disciple to his spiritual adviser ^ but transactions between siicli persons 
call for proof that the party benefited did not take advantage of his position. 
The person who holds position of influence is under a duty to prove that the 
transaction was fairly conducted as if between strangers, that the weaker was 
not unduly impressed by the natural influence of the stronger. 

A, a man enfcelded by disease or age, is induced, by B’s influence over 
him as his medical attendant, to agree to [>ay B an unreasonable sum for his 
professional services, it is presumed that B exercised undue influence. The 
onus on B to j)rove that the agreement yvas not so induced. 

.\ spend-ihrifi just come of age wlio was a weak minded youth conveys a 
sliarc of his family property to Ids faihri-in-iaw for nominal consideration. It 
can be presunieu that undue iniiuence has been exercised. (Ramakrishna v. 
Parmeswara. (193 Ij M. W. 215'. 

Sub-section ; — SiiL-stctirm (31 of section 16 lays down a rule of 

evidence that where a person who is shown to be in a pv»sition to dominate the 
will of another enters into a contract witli such person and the transaction 
appears to be unconscionable, a presumption of undue influence arises, and the 
burden of proving that such contract was not induced by undue influence shall 
be upon the persrm in a dominating position. Ihis sub-section deals with the 
following three matters ; — • 

(i) In the first place, the relations between the parties must be such 
that one is in a position to dominate the will of the other. 


(ii) Once the above position is established, the second issue comes 
whether the contract has been induced by undue influence. 

(iii) Upon the determination of the second issue, a third’point emerges 
and that is the burden of proving that the contract was not in- 
duced by undue influence, and this burden lies upon the person 
who was in a position to dominate the will of the other. 
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order to establish undue influence, the first necessary thine to esta- 
blish IS to show that one party was in a position to dominate his will upon the 
other party and did exercise dominion and. secondly, that the transaction was 

unconscionable. 


The reason for the rule in this sub-section is that a person who has ob- 
tained an advantage over another by dominating his will, may also remain in 
a position to suppress the requisite evidence in support ol' the plea of undue 
197 Prashad Jaiswal v. Karnal Distillery Co. Ud. A. L R. 1963 S. C. 


The following four important questions which the Court should consider 
m dealing with cases of undue influence, have been laid down by Lord Mac- 
naghten in the case of Mahomed Buksh v. Hosseini Bihi, (1838) 15 Gal. 684. 


! 


(i) Whether the transaction is a righteous transaction, i. e. whether 
It is a thing which a right-minded person might be expected to do ; 


(ii) Whether it was improvident z. e., whether it shows so much im- 
providence as to suggest the idea that the donor was not master 

of himself and not in a scale of mind to weigh what he was 
doinor 




(iii) Whether it was a matter requiring a legal adviser ; and 

(iv) W^hether the intention of making the gift originated with th-' 
donor. 


s.irh barsrain is unconscionable when it is 

such that no man in his senses and not under delusion would make on the one 

hand and no honest and fair man would accept on ih; other. 

Problems (i)— X, a powerful and wealthy banker, r btained from a voimcr 

zainindar who had just attained majority a bond for Rs. 10,000 by threats of 

pro nging a litigation commenced against him bv other persons with the funds 


able. 


X could not succeed on the bond because the transaction is unconscion- 


, (**) Hindu widow, borrowed money from S. a monev-lend- r at 

hta 1 ® »mount advanced by 

nim with interest at ihe contract rate. ^ 

^ The mere fact that the rate of interest in the money lending transaction 
is exorbitant is no ground for avoiding the contract in toto by A. Urgent need 
ot money by the borrower does not, by itself, place the lender in a position to 

ommate his will under Section 16. The widow has wilfully entered into the 
bargain and therefore she cannot be protected. 

ino ^ poor widow borrowed certain amount from a money-lender at 

U per cent per annum for the purpose of enabling her to establish her right 
o maintenance, the \ladras High Court allowed the lender'interest at 24 P.G. 
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vvliolly avoided. (Ham Annapuri v. 
are infl„ence.-The following 

‘‘^ Uin-Thrwilf influence, the consent is obtained by domin- 

not be nn n f 1’"^ " I'T" impression that the giver will 

ol taiiHMl I V t» coercion, the consent is 

give the """ 

(ii) Coercion is mainly of a physical nature while undue influence of 
a iiioral naiure. In other words, coercion is violent in nature 
vvlnle undue iiilluencc is more sulitle and intangible. 

Under section 123 (2) of the Representation of the People Act 1951 a 

candidate may be guilty c l coirupt practice if he uses undue influence which 
in the words of the section, means any direct or indirect interference or attempt 
10 interfere wnh the free exercise of any electoral right of a voter. ^ 

Tiiere should be a pleading in the election petition with regard to the plea 
ol undue influence. In order that a pleading may be sufficient to male out a 
case ol undue influence, it must set out full particulars of it under the provi- 
sions of .seetii n fl3 (1) (c) of the Act which may he compared with Order 6 
Rule 4 of the Uode (>f C:ivil Ihdccdure. The said provision of the Act read 
with s.ction 123 (2) of the Act makes it obligatory on a party setting up a case 

(it corrupt pr..itiee by exercise ol undue influence, to give full particulars there- 
of by stating, inter aha,— 


(a) who attempted to induce electors to believe that the voting for 
a particular person would render them objects of divine displea- 
sure or ^piriIl];ll censure ; anJ 

fb) in what manner such attempts were made. 

Effect of undue influence on the contract. — When consent to an a 

grecmeiu is caused by undue iTifhience, the agreement is a contract voidable 
at the option of tiie party whose consent was so caused. 

Any such contract may be set aside either absolutely or, if the party 
who was entitled to avoid it has recti\cd any benefit thereunder, upon such 

terms and conditif^ns as to the Court may seem just. (Sec. I9-A of the Indian 
Contract Act). 

Illustrations. — (a) A*s son lias forged B*s name to a promissory note. B, 

undrr thr( at of prosecuting A*s son, obtains a bond from A ofr the amount 

of the forged note. If B sues on this bond, the Court may set the bond 
aside. 

(b) A, a money-lender, ad\’ances Rs. lOO to B, an agriculturist, and, by 
undue influence, mduces B to execute a bond for Rs. 200 with interest at 6 
P'.rci It month. The Court may set the bond aside, ordering B to rep^y 
the Rs. 100 with such interest as may seem just, 

(a) A further and better statement of the nature of the claim or 
defence ; or 

(b) further and better particulars of any matter stated in any 
nleading. 
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o^rdered upon sudi terms as to costs and otherwise, 

If the plead innr IS va^ur defective or incoinpl te, the opposite party 

may apply to the court for further particulars under Rule 5 of Order VI 

Application for further particulars under Rule 5 of Order VI should I.p 

made when the pleading is vague and docs not give sumcient details to t l e 
opposite parly to s-t up his case. oetaiis to the 

staire Thn,.5hT "^PP'/^ation for pariiculars presented at any 

Snsltm^r^r-’ d-scretion, order the defendant to V his 

cirlS'rL^', I''" "'ll. re ,l.e dcrc'da," kl.ow' 

give discovery before the plaintiff delivers particulars’. should 

Having regard to the nature and form of an affidavit in supoort of a 
Rule^^ 5 ’doesnS,>" 7 //^'”- ^TIT ‘ particulars under Order 6 , 

't pirascs to the furnishine of 

r ESvaf:/ X'S, 'lift ftci 11 t tt;' r tSidt 

goods as and for A^s mods B afLupl {nr h r / persom to purchase B*s 

the diverse persons f ^ Pr Particulars of the names and addr 

perratfo',™ pllr'l 1 rnttramatr whi'ch ‘■‘iverse 

whole queatioS i, -Ha. “he dertlt, ■ a '""f'/'ule A', c .se beeao.e the 

goods a. and Tor iho* of the plaiMiff?” ‘’“t >’'> 

ill ! hJ! “«.»/..« /., 10 „ar,. 


esses 0 


asked 


broken : 


Jn this case, the following particulars would be 
(I) Which terms of the covenant contained in the lease; have been 


( 2 ) How have they been broken ? 

..l..ng"X“f ro°Lt“t. '“eT'ttt 0'“"" t ""‘r 

unneccary eapett.e and avoid allowing parrie.hoT;akel'S'.trpl“^^ 
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(2) They pin the party required to give particulars to a definite story, 
otherwise it will be open for him at the trial to give evidence of any fact 
which lends support to his vague allegation. 

Legal effect of answers given, upon party giving them. — The legal 

effect ol U.e aus Weis given upon the party giving them is that he is bound by 
tlieui and is not entitled to go at the trial into any matters not included in 
them. 

Effect of disobedience of order for particulars. — Where the party 
called upon to supply particulars d( es lu t do so, then, in case of default of 
the plainiilT, his sui't is stayed and can le even dismissed if the Court thinks 
ht, and, in the case cd dclauli of the defendant, his defence is struck out. 

Leave for asking particulars when refused. — Leave for asking 
particulars may be reluscci — 

(a where it would he oppressive or unreasonable ; 

) il paiiiculars are required (fan allegation which is immaterial ; 

(c'l if particulars arc required not of material facts but of evidence 
of material tacts. 

Particulars can be given ( nly of an aflirmative allegation and not of 
mere denial. 

Condition precedent. — Any condition precedent, the performance or 
occurrence of which is intended to be contested, shall be distinctly specified 
in his pleading by the plaintiff or defendant, as the case may be. 


An averment of the performance or occurrence of all conditions 
precedent necessary for the case of the plaintiff or defendant shall be implied 
in his pleaditig. fO, 6, R. 6 . 

For insVaiKc, in a suit against the (government, it is necessary to allege 
in the plaint that a notice uncicr section hO. ( ivil Procedure Code was duly 

given. Sirndaily, ii is necessary to plead notice under Section 1 1 1 of the 

Iransfcr ( f 1 city A(i )n a suit foi ejectment. 


The principle laid clown in Order 6, Rule VI is the exception to the 
^xncral rule that all material facts, and material facts only, should be 
pleaded. A condition precedent is a covidhion the fulfilment or performance 
of which gives rise to a right or liability and if the condition is not perform* 
ed, any right or liability does not arise. 


A agrees to build a house for B at certain rates. It is a condition o f 
the contract that payment should only be made upon a certificate o ^ s 
architect that so much is due. In a suit for money due to A, the obtaining 

of the said eertificate is a condition precedent to A’s right of action. It 

not necessary for A to allege that he has obtained the 

intends to contest the fulfilment of this condition, he should distinc y 

plead it. 

Where, however, a plaintiff is conscious that he has not a 

condition and has good excuse for such non-performance_ he may m lus 

plaint, state the condition, the non-perforrnance and the ^ 

him excus'', e. g.. that the defendant prevented or discharged him trom 

performing it. 
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tha, „„ suU shall 

bca,,-""' "“ 2 ..mice M, wri,ia,l„s 

(i) clcli\ trcd to, oi 
(ii) left at the ollicc of, 

u" C"™-"™' »s/„ *„ ,, 

a Secretary to that (joverinncat ; 

(b) in the case ol a suit upuinsi the ( ptuvi} r'^,^ t 

a Ratlway, ^ ^ ‘ Oovenimenl where it relates to 

llie (ieiieral Maiiaycr of that Railway ; 

(i) the Chief Secretary to that ( anernment. or 
(ii) any other officer autlun ised liv that r'r>, » 

lelialf; ' CoNemment iii this 

(<•) in the case of a suit against any other State Government 
(ij a Secretary to that Got eminent, or 
ill) the Collector ih' the District ; and 

(tl) in the case of a public olheer 
such public officer. 

Such notice shall state — 

1. the cause of action, 

2. U.e „a,„c d.scrlp,i„„ ,.,d pi.s, „f 

1 he relief which he claims. 

<ldi Jc^cSif!, "■« lucl. „„,ics h„ 
c...»,™ra.“ “bCh.il Pr„ced„„ bs 

■^tt and section 10 of the Civil Procedure Cnd*”'^ ^^aiivvays 

Go. Dominion of India, A. I. R. 1952 Nae^2^9’ Sfmt Maneklal & 

{^haramsi X. Union of India, A \ R /’ b iNag. 821 ; 

fl. liamamurthi v. Lion of India Unrenorted f f ^ (1952) 2 Cab 205 

[Ab- i^53 Mad. 838: 

Mf :7.^K-ir/B‘ -- - - s».t 

deal with the matter. This notice wac f competent authority to 

-He Oe„„a, Ma„a,e„ Mad„» a„7,Si« ^alt/arM"{“ 
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aullDi'ity to deal witli the mall :r. It was held that the notice was proper 
notic ' under section 80 G. P. C. [See also Ramaswami v. Secretary of State, 

A. I. R. 1933 Mad, 105 : 36 Mad. L. W. 694; Governor-General of India in 

Council V. fCrishna Siicfiy, A. I. R. 1951 Mad. 327 : fl950) 2 M. L. J. 506 ; 
Siibramanyam \\ Union of India, A. I. R. 1951 Mad. 416: (1950) 2 M. L. J. 
()56 ; Bholaram Shiubdhan v. Gouernor-General-in Council, A. I. R. 1949 ^ at. 
■116 ; Sankunni Menon v. South Indian Railway, A. I. R. 1952 Mad. 502 : (1951) 
I M. L. J. 463). 

In a Supreme Court case of Jctniull Bhnjraj v. D. H. Railway, A. I. R. 
1962 S. C. 1879 : (1963) 2 S. G. R. 832, the question was whether the 

reciuirements of section 77 of the Railways Act were complied witl» by 

sending a letter. Their Lordships of the Supreme Court held by a majority 
judgment as follows : — 

“4 lie Idi^h Clourts in India have taken the view that tlie object of 
ser\ iee of notice under this provision is — 

(aj essentially to enable the railway administration to make an 
enquiry and investigation as to whether the loss, destruction or 
deterioration was due to — 


(i) tlic consignor’s laches, or 

(ii) the willul neglect of the r<iilway administration and it servants; 
and 


(b) further {o |)revent stale and possibly dishonest claims being made 
when owing to delay, it may be practically impossilde to trace 
ilic transaction or check the allegations made by the consignor. 
'See Slianhliul Ihuj v. Secretary of State, A. 1. K, 1930 Cal. 332 : 
i. L. R. 57 Cal. 128.6 ; Mahadeva Ayjar v. South Indian Railway Co. 
A. I. R. 1922 Mad. 362 (F. B.) I. L. R. 45 Mad. 135 Governor- 
Gcneral'in-Council v. Gonri Shankcr Mills Ltd., A. 1. R. 1949 Pal. 
:)47 (F. B.) : I. L. R. 28> Pat, 178; Meghji ITirjee & Co v. Bengal 
Nagpur Railway, A. I. R. 1939 Nag. 141 : 1939 Nag. L. J. 124). 

Ikaring in mind the object of the Section, it 
several Fligh Courts that a notice under Section 

construed. 

In our opinion, that would be the proper way of constituting a notice 
under that section. In enacting the Section, the intention of ilic Legislature 
must have been lo afford only a protection to the railway administration 
against fraud and not lo prrvidc a incans for depriving the consignors ot 
their legitimate claims for compensation for the loss of or damage caused to 
their consignments during the course ol transit on the railways. 


has also been held by 
77 should be liberally 


It was held in this Supreme Court case that a letter is sufficient coni- 
pliance with the requirements ol section 77 ol the Railways Act. 

This principle equally applies to the consiruclion of liic notice under 
Section 80, C. P. G. 


(6) Departure. — No pleading shall, except by way ol ainendiiient,- 

(a) raise any new ground ofclaiin;or 

(b) contain any allegation of fact, 

inconsistent with the previous pleadings of the party pleading the 

same. (O. 6, R. 7). 
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(7) Dental of contract.— Where a contract is alleged in any pleacliin. 
a bare denial of the same by the opposite party shall be construed only as a 

denial in tact of the express cnurac alleged or of the matters of fact from 
which the same may be implied, and not as a denial of the Icpalitv or 

sufhciency in law of such contract. (O. 6, R. 8). ^ 

All matters which go to show that the contract sued upon is void or 
unlawful, must be specifically pleaded. In other words, when the defendant 

rehes on the fact that the contract is illegal or insuUicient in law to <dvc 

nse to any right or liability, e specified plea of illegality or insulhciencw of 
the contract must be taken and the facts showing that the contract is illegal 
or insumcient in law, must be specifically alleged. 

(8) Implied contract or relation.-Whcnever any contract or any 
iclaiion between any persons is to be implied from— 

(a) a series of letters, or 

(b) a series of conversations, or 

fc) otliciwise trorn nurnl.'i'r ol circurnstiinces, • 

it shall be sufTicient— 

(a) to allege such contract or n lation as a fact, and 

(b) to refer generally to such letters, conversations or cin umstances 

without sctiing them out in detail. umsianccs 

If. in such case, the person so pleading dedres to vtW in /he altcnialiue 

upon more contracts or relations than oiv as to he implied from such 
f ill. umstances, he may state the same in the alternative. (O. 6, R. 19) 

If you refer to the letters, the dates should be eiven If you refer to 
place (lid llu: conversations take plao:. 

(9) Statement of effect of document.— W herever the contents of anv 
docnmeni are material, U shall be sufficient in any pleadim.- to stat tl e 
cfkc. tl.creol as briel y, as possible, without .setting out the'whole L nv 

VVlirre, in an election matter, — 

(a) thr plea in essence was tl, at tl,c cars were u.sed for the purpose of 

P->-bitio„ contain'edin the 

(b the narnes of the booths and the divisions in which the booths were 

situated, together wiih the particulars of ihe cars and tlie persons 

.neZi'd "" l»vc I 


(C) 

(<1 


amined7' have not l,een ex- 

fac7usS!‘ P'^v^l that ihe cars were i„ 

(e) the connection of the candidate declared elected with tlie'^use of tl.e 
cars has been specifically pleaded, * 

it must be held that — 
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(i) The rest are the matters of evidence which do not require to be 

pleaded, and that pi a can always be supported by evidence 
to show — 

1. the source from where the cars were obtained ; 

2. who hired or procured them ; and 

8. who used them for the conveyance of the voters. 

(i) The circurnstan tial chain of evidence may be sufficient to 
show the connection between the elected candidate and the 
use of cars for the conveyance of the voters. 

(iii) Each case is decided on its own facts and circumstances. It is 
true that better particulars can only be given by the party, 
but that is only where better particulars are required. 

(10) Allegation of malice, knowledge, etc.— Wherever it is material 
to allege — 

(a) malice, 

(b) fraudulent intention, 

(cj knowledge, or 

(d) other condition of the mind, 

of any person, it shall be sufficient to allege the same as a fact 
without setting out the chcjimslances from which llie same is to he inferrpfl 

(O. 6, R. 10). 

So, if you have lo plead the condition of mind, the same should be 
alleged as a fact without inarrating the details how it arose, e. “the 
defendant was actuated by malice in prosecuting tlie plaintiff” or the said 
representation was false and was known yy the defendant to be false and was 
made by him with intent to deceive tlie plaintiff.” 

OrderG, Rnle 10 gives the manner in which malice, etc., of a person 
should be pleaded. 1 he reason of the rule is that the circnmstanc i s will l)c 
no more than evidence of the facts. 

In a suit for ?nalicioifS prosecution, the plaintiff should only allege in the 
plaint that the defendant was actuated by malice in prosecuting Iiitn. He 
should not allege that lie had previously given evidence against the defendant 
and the defendant had vowed to take revenge, though he can give evidence 
to prove these facts. 

In a suit apainst a defendant on whose representation of A’s solvency 
the plaintiff sold goods on credit to A, it is sufficient to allege that the said 
representation was false and was then known by the <lefcndant to be so and 
was made by him with intent to deceive and defraud the plaintiff. No facts 
or circumstances trom which the plaintiff has drawn this conclusion need be 
pleaded. But this does not mean that full particulars of the fraud should 
not be given. It is not sufficient to say that the defendant committed a 
fraud. Particulars as to the nature of the fraud and how it was committed 
must be alleged but not the evidence by which it is intended to be proved. 

In a case for damages for the bite of the defendants dog, it is enough to 
plead that the defendant knew that the dog was of a ferocious iand mis- 
chievous nature. It need not be alleged that on a former occasion also, the dog 
had bitten . nother man in the presence of the defendant, or that another 
man had warned the defendant of the nature of the dog, because all these 
facts will be mere evidence of knowledge. 
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Wherever it is material to allege notice to any person of any fact, matter or 
thing, it shall be sufficient to allege such notice as a fact, unless — 

(a) the form or the precise terms of such notice, or 

(h) the circumstances from which such notice is to l>e inferre*!, 

are material. (O. 6, R. 1 1). 

In other words, wherever the law only imposes a liability upon a i)arty if 
he has notice of a fact, it is necessary to plead that h' had notice. 

The fact of ncuice should be alleged as a fact without staling ilie circum- 
stances from which the same may be inferred but where the precise terms of 
notice are material, they should be alleged. 

For example, in a notice under Section 1 1 1 of the Transfer of Prr>perty 
Act, it should be pleaded that “On November 11, 1957, the plaintiff s *rved 
upon the defendant notice calling upon him to vacate the premises and deliver 
possession to him on the expiry of 30th November, 1957”. 

The object of the notice under section JIO, Civil Procedure Code, is to 
give to the Co\ crim. ent or the pullic servant concerned an opportunit v to 
reconsider its or his legal position and if that course is justified to make 
amends or settle the claim out ol court. The secti^m is, no doulit, imperati\'c, 
and failure to serve notice complying with the requirements of the statute will 
nctail dismissal ot the suit. Bth the notice must be reasonably construefl. 

Any unimportant error or defect cannot b'c peirnittcd to ])c treated as aii 
excuse for defeating a just claim. 


In considering whether the provisions of ilie statute are complied wiih, 

the court must take into account the following matters in each case 

(1) whether the name, description and residence of the plaintiff are t-ivvn 
so as to enable the auihf>rities to identify the pet son serv ing thi- notice ; 

« . whether the cause of action and the relief which the plaintiff claims, 
arc set out with sufhcictnt particularity * 

* 4 ^ 


whether a notice in writing lias been delivered to or Icfi at ilie office 
of the appropriate authority mentioned iu the section ; and 


(4) whether — 

(a) the suit is instituted after the 
notice has been served, and 


expiration of 2 months next afu r 


(b) the plaint contains a statement that sucli a notice has been so deli- 
vered or left. 

ture b the notice, the court cannot ignore the object of the legisla- 

tunit’v Government or the public servant concerned an oppor- 

" reasonable reading of 

statute rem ^. shown to have given the informati i n which the 

ignored ^ or irregul iriiies should be 

Section 80, C. H. C. requires, among other things, that the notice must 
state the name, description and place of residence of the plaintiff. 

Where — 

MulkSf^ emanate from M/.S. Raghunath Dass 
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body of the notice in several places, the expression <we’ i% 

“X 1“ 11 *1 purported to sign for M/S. Raghunat h Dass 

Ahilkraj, Imt, at the same time, he signed the notice as the pro- 
prietor of the concern *‘Raghunath, Dass Mulkraj”, 

that is a clear indication of the fact that Raghunath Dass Mulkrai is a 
proprietary concern and the plaintiff is its proprietor. 

Whatever doubts tliat may possibly be created in the mind of the recipient 

ot the notice, after going tlirough the body of the notice as to the identity of 

the would-be plaintiff, the same can be resolved after going through the notice 
as a whole. ^ 


Where, in the plaint, the plaintiff definitely stated that he was 
carrying on his business under tlic name and style of Raghunath Dass Mulkraj, 

concern known as ‘Raghunath Dass Mulkraj* is a 
proprietary concerii and the name given to it is only a trade name, and that 
le had given a notice under Section 80, C. P. G., but, in the written statemcni 
lied on behalf of the Dominion of India, the validity of the notice issued was 

hut it was stat«*d in the wiitten statement that suit is barrede 
by Section 80, C.P.C. as no notice under that section appears to have been servd 
on tills administration, it follows from tliis that the Dominion ot India did 
not challenge the validity of the notice as the notice sent by the plaintiff had 
been served on the authorities concerned. Therefore, the fact that the 
defcridanl did not oliject to the \alidily of the n itice i i its [ilcading, shows 
that it never considered the person wluj lirou^ht tlie suit, as being someone 
other tlian tliat wlio issued the notice. 


Idle object of the notice contemplated by Section 80. C. P. C., is to give 
to the Concerned Cjovernrnents and public olTicers, opportunity to reconsider 
the legal position and to mak amends or settle the claim, if so advised 
without litigation. The legislative intenllon liehind that section is that public 
money and time should not be wasted On unnecessary litigation, and the 
(jovernment andlhe public otiicers should be given a reasonabie opportunity to 
examine the claim made against them lest they should be drawn into avoidable 
litigations. 1 he purpose of law is alvano'ment of justice. The provisions in 
Section 80, C:ivil rocedure C-'ode, are not inten l-d to b: us^d as boobytraps 
against ignorant and illiterate persons. 


T he question whether the person mentioned in the notice as plaintiff 
has brought tlie suit or he is someone else, has to he decided by reading the 
notice as a whole in a reasonable maoner. In DhianSingh Sohha Singh v. Union oj 
India, A. 1. R. 1958 S. C. 274 : 1958 S. G. K. 781, the Supreme Court observed 
that, while the terms of Section 80 of the Civil Procedure Code must be strictly 
complied with, that does not mean that the terms of the Section should be 
construed in a [)edantic manner or in a manner completely divorced from 
common-sense. 

In the case of S, jV. Dull v. Union of India, A. 1. R. 1961 S. G. 1449: (1962) 

1 S. G. R. 560, a notice was sent by lawyer on behalf of the concern known 
as S. N. Dutt & Co. The notice did not indicate, either specifically or by 
necessary implication, that the concern was a proprietary concern and 
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S. N. Dmt \vas its sole proprietor. Referring to the notice, the Supreme Court 

observed that the prima f'acie impression from reading t c notice was that 

Messrs. S. N. Dutt & C^o. was some kind of partnership firm and notice was 

being gi\ er. in the name of that partnership firm, and, therefore, it cannot be 

said, on a comparison of the notice with the plaint, that there was identity 

of the person who issued tlie notice with the person who brought the suit. 

l urihcr, in that case, the defendant challenged the validity of the notice right 
iro:n the beginning. 

Sec tion 80, C. P. G. , is mandatory. (Slate of .\Iadr,is v. C. P. Agencies, 
A. I. R. 1960 S. C. 1309). But in Dhirendra jYatk Gorai v. Suditir Chandra hhosh 
A. I K. 1964 S. C. 1300 • (1965) 6 S. G. R. 1001, the Supreme Court has cited 
with approval the case of V. Govern'nent of Madras, A I R 

1947 P. G. 197 at page 199 : 74 1. A. 223 at pa-e 228, where the Privy Council 
held the provisions of section 80, G. P. G., thou-h mandatory, waivable by 
the authority tor whose benefit they are pro\'ided. 

It indicates that a notice under section 80, G. P. G., cannot l^c a jurisdic- 

uonal coi.dmon, and, when u is said iliat such notice may he waived' by ilic 

Co\eniment, it becomes obvious lliat the inherent jurisdiction of the court is 
not dependent on it. 

v ! iV .Nandini Ainnia v. State of Kerala 

A. i. R, 1963 Ker. 114, 1962 Ker. L.J. 1267, that- 

'.a) Section hO, C. P. C., is not a provision of public policy but .,nc 

lor the benelit ol jiartictilar parties who arc coinpeten t ' i. > waive 
or disregard it. 

(b) 'I'hereforo, the rcciuireincnts of the notice and expiry of a parti- 
cular period thereafter at e not jurisdictional facts, for juris I iction 
cannot be dependent on the consent or wai\( r of a party. 

In the case of I lirachand Jhmatlal Marwari w Kaslminath Thaiurii '{adhrio 

A I R, 1942 Horn. 339 M). B.J : 41 B<nn. L. R. 727, it w;is observed bv tlic 
High Ciourt ; — 

“It is open to the parly protect, d by Section 80 to waive his rights, an<l 
lus waivci binds the rest (d the parties. 

But only he can waive notice, and, if that is so. it is difiicult’to see any 

logical basis for the posUion that a party who has himself no right to notice 

can challenge a suit on the ground ol want of notice m the only party entitled 
to receive it.” ^ ^ 7 iou 


This Bon, bay decision has been cited with approval in the case ol' Gaia 
v.lasaK„en,A LR All. 471: 1964 A. L.J. 969, as holding thaH 

party who has himself no right to notice, cannot challenge a suit on the 

ground of want of notice. ^ 


(U B^' - ? Carr'S ^349“ n | ly 0 . 3 J I. L. R. 32 Cal. II30 
tL,. u.j . 1 Cal. C. J. .t42, the first contention of the appellant was that ih,. 

Secretary of ^tatc ,s a necessary party to the suit and, as^he notice mentioned 

n Section 424 of the Civil Procedure Code was not served upon him in time 

IS U» '» ob.c„od 


rel a >'eprds the first contention advanced on behalf of the appellant, 

Srr w of this court iti the case oi Gohinda Charulra 

^alia V. Hemanta human Debt, I. L. R. (1904; 31 Cal. 159 : 8 C. W. N. 657, 
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u h IS clearly distinguishable. That case is an authority for the proposition 
n n “*1 under the provisions of the ^ Public 

necessary paTty!'"'’ in Council is a 

In the case before us, the Secretary of State was joined as a party. The 
only objection is that the notice required by Section 424 of the Civil Proce- 
rlure Uode was not served upon him two months before the instituti la of the 
suit, tins objection ou<^ht not to prevail for two reasons — 

,i) lu the fust place, this objection can be taken only by the Secretary 
of Slate for whose benefit tlie notice is intended. 

Although tlic objection was taken on his behalf in the Court of first 
instance iuul was overruled, the objection has not been pressed by Jiiin in this 
Court ; indeed, although the point was decided against the Secretary of Stale 
by the first Courl, no appeal was preferred by him and, though he was a party 
icspondcnt to this appeal, he has not chosen to enter appearance. 

(ii) 111 the second place, Section 424 of the Civil Procedure Code 
rc(piires that the notice must slate llic cause of action and the 
relief claimed Ijy the plaintiff. 


In the [jresent case, however, no relief is claimed by the plaintiff on tiic 
ground (d fraud against the Secretary of State and no fraud is charged against 
hirig and, consequently, there can be no cause of action against him leased on 
the ground of fraud. Under these circumstances, it would be impossi bic to 
serve a notice fulfilling the requirements of section 424. 


I Iris view receives some support from the case oi Sliahebzadee Shahiuiskah 
Bcguni \\ Fergi(.\s> I. P.. ( KUil ) 7 Cal. 49d, where Chmningham, J., held 
tliat the intention of Section 421 is to give to llie Government as represented 
by the Secretary of State and to the servants of (Government in the discharge 
(>t their public duties, the same [iroteciion as I'diglish Statutes confer en many 
public oHicers and bodies, namely, that when it is alleged tliat they have 
cominitlcd an illegality in tlic discharge of their duties, iJicy shall have lime 
and an opportunity of making amends before tlie matter is brought into 
Court. 

'I’liis is also i n accordance witli the decision in the case of Muhammad 

Saddvj Ahmad v. l\inna Lai, I. L. R. (Pj04) 26 All. 220 : ly03 All. VV. N. 211. 

d'hc first objection, therefore, taken l)y the ap])cllanl on the ground that 
the notice was not served in time on the Secretary of State, must be over- 
ruled.” 


In the case of Bhola Nath Roy v. Secretary of State for India^ I. L. R. (1913) 
40 Cal. 503 : 17 C. W. N. 64 (D. B.), the first defendant to the suit was the 
Secretary of Stale for India in Council. In Ids Written Statement, he urged 
that the notice under section 80 of the Code of Civil Procedure served by the 
plaintiffs was not sufficient, F>roper and in accordance with law. On the 2nd 
May, 1910, the court framed 7 issues which did not include an issue upon ilie 
question of the legality, validity and sufficiency of the notice under Section 
80. The suit came up for trial on the 13th January, 1911, after certain inter- 
locutory proceedings. On that date, the S;nd defendant prayed that a new 
issue might be raised and, upon that, an additional issue on the legality, 
validity and sufficiency of the notice was raised- The Court of first instance 
decreed the ^uit in favour of plaintiffs. On appeal by the defendants, the 
Dist rict Judge held the notice not valid and reversed the decree and returned 
the plaint to the plaintiffs. On further appeal by plaintiffs, the Calcutta High 
Court held : 
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“Although, in the first parijaph of the written statement of the 
Secretary of Slate for India in Council, an objection was taken to the validity 
of t he notice, no issue was raised upon the point. \Ve must assume that 
the issues were framed in the presence ol the parties or their representatives. 
At any rate, they had notice of the date when tlie issues would be settled by 
the court, and it was incumbent upon them to be represented on the occasion. 

But even if it be assumed that the issues were framed in the absence 
of the Government Pleader, it is plain that he might have taken exception 
to tlxc issues as framed and asked tlie Gourt to frame an additional issue. 
No objection, however, was taken by him at any stage of the trial in the 
court of first instance. It was the second defendant who prayed, just before 
the trial began, that an additional issue tnigln be raised upon the question 
of tlie validity of the notice. But it was clearly incompetent to the second 
defendant to raise tlie question. 


As was pointed out by this Court iu Mamndra Chandra jVandi v. Secretary 
oj State for India, [1907J 5 Gal. L. J. 148 : 1. L. R. 34 Gal. 257,— 

(a) it is compeicut tor tlic Secretary of State to waive the notice, and 

{h'j he iiiay be estoiiped by his c^nuluji from pleading tlie want of 
notice at a late stage of the trial. ^ 

oi the c\eiiis which have iiappened, we arc clearly of opinion that, in 
tins case, notice was waived on behalf ol the Secretary <jf IState, and that 
the question could not liavc been raised liy liic 2 id defendant. 

The result is that — 


bO 

(l^) 


tiiis appeal is allowed ; 


the decree of the District Judge is .set aside ; and 


the case remanded to him in order that tlie 
iieaid on the merits.’' 


appeal 


may be 


44ieretore, where 



T he Stale had taken exception to the inai ntainability of the 
suit for waul of two months* notice under Section 80 C. P, C.; 

The District Judge on appeal h.is o\erruK:d it ; 

Although the State is a parly to this appeal, it has not objected 
to that finding. 


it must be deemed to have waived its objection to the 
of the suit for insulRcicncy of Section 80 notice. 


maintainability 


It is not open to the other defendant to take the string and urge the 
contention as the benefit of the section is available onlv to the State and its 
ollicers and to none other. To allow the other defendant appellant to urge 
a defence that the State only could ha%e taken, is to allow a party to fight the 
cai^e of another which would oflfeud the principle tabooing defence of jus tertii. 

It is an elementary rule injudicial proceedings that nobody can plead 
JUS tertii as a defence. The object of section 80. G. P. G. is only to give the 
Government notice of the suit proposed to be brought against it so that it 
may decide for itself whether the claim of the plaintiff should be accepted 

benefit of Section 80 is only to the Government and its 
omcers, and not to private parties. It cannot then be availed of by a 

private party who IS made a defendant to the suit along with the State. 
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The plaint as a whole ought not to be rejected and the suit can be 
allowed to proceed against the defendants other than thos : to whom a notice 
under section 80, C. P. C. has to be given but was not given. iShankarrao 
V. Shambihari, A. I. R. 1951 Nag. 419 ; I. L. R. (1949) Nag. 560 ; 
Mst Chandani V. Rajasthan State, A. I. R. 1962 Raj. 36 : I. L. R. (1961) 11 
Raj. 1133 ; Ram Charan v. Custodian, Evacuee Property, A. 1 R. 1965 Pal. 
275 . 1964 B.LJ.R. 291; AI. G. Tipnis v. The Secretarj, Alinistry of Commerce^ 
A T. R 1970 Madh. Pra. 5 (D. B.) : 1969 M. P. L.J. 639 M. P. W. R. 
633 : 1 969 Jab. L. J. 922 . 

M The suit was instituted on 20-7-1954 against the State of 

Madhya Pradesh by Raghul ir and his three grandsons (all the divided 
members of the Hindu jonu family). Raghubir’s son Rajendra was a 
pro forma defendant. A notice under section 80, C. P. G., had been given 
by Raghubir who was the karta of the undivided joint family on 1 1-1-1954. 
Plaintiffs A, B and G (the grandsons of Raghubir) were joined as plaintiffs 
because, in a partition made subsequent to the giving of the notice, they 
were each entitled to 1/5 share along with plaintiff No. 1 (Raghubir). 
Rajendra was joined as a defendant because he did not choose to join as the 
plaintiff. The plaintiffs sought a declaration that — 

(a) the three nazul plots in suit had been in possession of the plain- 
tiffs and their predecessors In theii own right from time 
immemorial ; 

(b) their status was that of a Raiyat Sarkar ; and 

(c) the order of the State Gr)vernmcnt in the survey and Settlement 

Department refusing to recognise their possession over the plots 
was wrong and ultra vires. 

Between 1 1-1-54 and 20-7-54, there was a disruption of the joint 
family of which Raghubir was a Karta. 

'fhc question is whether the notice is in conformity witli section 80 of 
the Civil Procedure Code. 

Solution.— The question to be considered is whether the notice given 
under section flO of the Civil Procedure Code by plaintiff No. 1 (Raghubir) 
only was effective only with regard to Raghubir and ineffective with regard 
to the other plaintiffs and, therefore, Raghubir alone was entitled to a 
declaration as regards the l/5th share of the disputed plot. 

There is substantial identity between the person giving the notice, and 
the persons filing the suit. At the time of giving notice, the first plaintiff 
Raghubir was admittedly the eldest member of the joint family and, being 
a karta, was entitled to represent the joint family in all its affairs. The 
cause of action had accrued at the time of giving of the notice, and it was 
not necessary to give a second notice merely because there was a severance 
of the joint family before 20-7-54 when the suit was actually instituted. 

It is obvious that the notice was given by Raghubir as a representa- 
tive of the joint family and, in view of the subsequent partition, the suit had 
to be instituted by all the divided members of -the joint family. 

I am of the opinion that the notice given by Raghubir on 11-1-1954 was 
suilicient in law to sustain the suit brought by all the divided coparceners 
who must be deemed to be as much the authors of the notice as the karta who 
the actual signatory of the notice. 

(11) Presumption of law. Neither party need, in any pleading, allege 
any matter of fact — 
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(a) which the law presumes in his favour ; or 

(b) as to which the burden of proof lies upon the other side. 

unless the same has first been specifically denied (e. g., consideration 
for a bill of exchange where the plaintiff sues only on the bill and not for 
the consideration as a substantive ground of claim). (O, 6, R. 13). 

Thus, the pla intiff need not allege in the plaint the facts which are 
presumed in his favour. 

For example, it is sufficient to allege the execution of a promissory note 
because there is a presumption under Section 1 18, Negotiable Instruments 
Act that it was executed for consideration. It follows as a corollary to 
this proposition that a person need not allege facts as to which burden of 
proof lies on other party. For example, the plaintiff need not dlege that 
the defendant executed the bond of his own free-will without coercion, etc. 
It is for the defendant to allege any of these grounds if he wants to rely 
upon it. But if the suit is to enforce a bond executed by a pardanashin lady 
it is necessary to allege that she executed it of her own free-will. - 

Wherever there is an exception to a general legal rule, every fact whi:h 
will bring a case within the exception or which will prevent the exception 
from applying, will be material and sho Id be stated. 

Any custom which varies the ordinary law must be pleaded. 

In cases coming under the rules of some particular school of Hindu or 
a Mohammedan Law, it will be material to plead the fact or facts which 
will cause those rules, and not the ordinary rules of Hindu or Mohammedan 
Law, to apply. 

(12. Signatures on pleadings. — Every pleading shall be signed by 
the party and his pleader (if any). 

But where a party pleading is, by reason of absence or for other good 
cause, unable t o sign the pleading, it may be signed by any person duly 
authorized by him to sign the same or to sue or defend on his behalf 
(O. 6, R. 14). 

Where there are many parties, they all should sign the plaint. 

If the parlies arc utiable to sign dtie to absence or other good cause 
their agent may sign on their behalf. 

The object of the signature is to show that the pleading was filed with the 
party’s knowledge and approval. 

In any suits by or against the Government, the plaint or written statement 
shall be signed by such person as the Government may, by general or 
special order, appoint in this behalf. (O. 27, R. 1). 

In suit by or against a corporation, any pleading may be signed on behalf 
of the corporation by — 

(a) the Secretary of the corporation ; or 

(b) any Director of the corporation ; or 

(c) other principal officer of the corporation who is able to depose 
to the facts of the case. (O. 29, R. 1). 

Where persons sue or are sued Ai partners in the names of their firn\\i 
suffices if the pleading or other document is signed by any of such persons 
(O. 30. R. 1 (2)). 
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(13) Verification of pleadings as otherwise provided by aiiy law 
in force, every pleading shall be verified at the foot by — 

(a) tiie. party or one of the parties pleading ; or 

(b) some other person proved to the satisfaction of the court to be 
acquainted with the facts of the case. 

The person verifying shall specify, by reference to the numbered 
paragraphs of the pleading, wliat he verifies — 

(a) of his own knowledge ; and 

(b) upon information received and believed to be true. 

The verification shall be signed by the person making it and shall state 
the date on which and the place at which it was signed. (O. 6, R. 15). 

Verification may be made— 

(i) by the parties ; 

(ii) if the parties are more than one, by one of the parties or by any 
one acquainted with the facts of the case. 

The object of verification is to fix the responsibility for pleading on the 
person verifying it. 

It is well settled tliat omission to comply with the requirements of 
rules provided for presentation of plaints, like absence of verification, does 
not affect jurisdiction of the court. {Bhalu Naik v. Memo Xailcani, A. L R. 
1969 Orissa 236 (S. J.j ; (1969) 35 Cut. L. T. 532). 

In any suit by or against the Govenimentt the plaint or written statement 
shall be verified by any person — 

(a) whom the Government may, by general nr special order, appoint 
in this behalf ; and 

(b) who is acquainted with the facts of the case. (O. 27, R. I), 

In suits by or against a corporation^ any pleading may be verified on behalf 
of the corporation by — 

fa) the Secretary of the corporation ; or 

(b) any Director of the corporation ; or 

(c) other principal officer of the corporation who is able to depose to 
the facts of the case. (O. 29, R. 1). 

It should be noted that this rule is only permissive. The corporation 
may, under general rule, authorise anybody else also to sign or verify a 
pleading on its behalf. 

Where persons sue or are sued as partners in the names of their firm, it shall 
suffice if the pleading or other document is verified or certified by any of such 
persons. (O. 30, R. 1 (2)). 

Alternative and Inconsistent Pleadings. — There is nothing in law 
to prevent a plaintiff from relying upon several different rights in the 
alternative or to prevent a defendant from raising as many distinct and 
separate defences as he likes. In other words, it can be said that a plaintiii 
may set up two or more material facts and claim reliefs thereunder in the 
alternative (e. g., a plaintiff may rely upon different titles alternatively, 
though they may be inconsistent) and similarly the defendant rnay raise as 
many distinct, separate and inconsistent defences as he may think proper, 
{Bhutan Mohini v. fCurnud Bala^ 1924 Gal. 467), This is what is called 
“pleading in the alternative”. 
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This is so because of Explaiiaeion IV to Section 11, Clode of Civil Pro- 
cedure which provides that if a matter which might and ought to have bcxn 
made a ground of attack or defence is not so made, the raising of such ground 
of attack or defence in a subsequent suit will be deemed to be barred by the 
principle of constructive rt’5^ The object is to put an end to litigation. 

It is, therefore, proper to take inconsistent pleas in the same pleading rather 
than thinking the risk of its being held as barred by res 1 judicata. 

It has, thus, been held that a plaintiff may claim proprietary right in a 
piece of land or in the alternative aright of easement. He may allege the 
adoption of the deceased holder of property or rely on a will from the last 
holder. Likewise, a defendant may plead in a suit on a bond that he did not 
execute it and in the alternative that the claim is tarred by limitation. It is, 
however necessai'y that the facts on which each alternative claim or defence is 
founded should be distinctly and separately slated. If they are not clearly set 
out, the court will not permit an attempt to show that any particular ground 
can be covered by implication from certain allegations. 

In England, since the passing of the Judicature Acts, inconsistent claim 
and defences are freely made. Even denials of indebtedness and pleas of pay- 
ment are freely permitted. The only qualilication is that such an inconsistent 
plea causes no embarrassment to the oi>posite party. In India, there is no 
statutory rule on the point. In some cases, opinion was expressed that where 
alternative claims and defences can be supported by the same evidence they 
should be allowed. But this test of evidence is not a satisfactory test because 
alternative and inconsistent ground of attack or defence, must neccssarilv be 
supported by different evidence. 1 f the evidence, on one ground, is destruc- 
tive of another ground, the two grounds obvioush' cannot be coinl)iiied in the 
same pleading. Tlie general rule as laid down by Mogha in ihe ‘'Law of 
Plea{lings*’ is. — 

“There can be no objection to preferring alternative aiul inconsistent 
claims or raising inconsistent pleas, provided they are based on facts which 
are not inconsistent. Even inconsistent facts are not prohibited as a matter of 
law, but inconsistent claims or inconsistent pleas which are based on facts 
which are so inconsistent that the evidence required to prove f>ne fact is 
destructive ol the other fact, should be discouraged, except when the facts are 
not within the per onal knowledge of the party pleading tliern.” 

In brief, the rule is — 

(z) That inconsistent pleas and claims based on same facts are not 
prohibited ; 

(zz) That inconsistent pleas and inconsistent claims based on incon- 
sistent facts should be discouraged ; 

(Hi) except when thi- facts arc not within the personal knowledge of the 
party pleading. 

Thus, a mortgagor may allege that the mortgage money has been paid 
and may, in the alternative, offer to pay any portion that may still be found 
due. In an ejectment suit, the plaintiff may claim a decree on the ground 
that the defendant is his tenant or that he is a trespasser. Similarly, there 
may be a suit for a declaration that the plaintiff is owner under a sale deed or 
on the ground of adverse possession. 
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In 18 AIL 125, there was a suit for a declaration that a bond was not 
executed by the plaintiff or that it was null and void for want of actual and 
valid consideration. The Allahalmd High Court held that the plaintiff may 
set up two such inconsistent pleas though this circumstance might mitigate 
against ins success in the suit. 

A plea of payment may not, however, be joined to a plea that the bond 
IS a forgery or that the defendant never borrowed the money. Similarly, a 
denial of contract and the plea that it was intended to be wager, should not 
be joined, but, if the defendant is the representative of the original party to 
the contract and has no personal knowledge of transaction, he may raise both 
the defences, for instance, a Hindu son may plead that his father did not 
liorrow money or that he borrowed it for illegal purpose. 

The defendant can say in his written statement that the bond in suit 

y 1"® I m ^ or, in the alternative, that the bond is void for want 
of consideration, d’his is an alternative plea put forward by the defendant. 

Illustrations. — ^1) A party may be in a position to say, “I am entitled to suc- 
ceed on two or more distinct grounds which are perfectly consistent with each 
other, so that, in proving one, I do not disprove the other.” Here he can 
plead in the alternative. 

(2) A plaintiff may say consistently enough, “I believe I am entitled to 
this relief and on this ground, but, even if the court decides that any proof 
falls short oj my whole case, still I am entitled to some relief though my right 
may not be exactly what 1 think they are”. 

(3) A plaintiff may say, ‘T am not certain what the defendant’s case will 
be, but I am ready to meet him on any ground he chooses.” 

(4) A litigant may put his case, in this way* — "With may present 
knowledge of the facts I cannot be sure which of the two viev>s is the right 
one but I say that one or other of the two things happened, and, whichever 
it may turn out to be, I am entitled to judgment in my favour.” 

(5) A party may contradict himselt in his pleading as much asl he pleases 
so long as ihe facts on which every alternative is based are definitely stated. 
In some cases it has been allowed, e. g., — 

(i) tenancy and limitation ; 

(n) a contract, and if it is invalid or true, the original right ; 

(nO discliarge of mortgage debt, or an offer to discharge it, in a suit for 
redemption ; 

[in) bond in suit a forgery, and if executed not binding. The defendant 
may raise inconsistent pleas. 

Modes of having pleadings amended. — 1. One mode for party 
requiring amendment of the pleadings of the other party is by way of an 
application under O. 6, R. 5. 

2. Another mode of having the pleadings of the opposite party amended 
is by way of raising objections in the written statement or replication. 

3. Under O. 6, R. 16 by an application. 

4. Under O. 6, R. 17 by an application. 

Kinds of amendment of pleadings. — Amendment may be — 
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(i) Compulsory ; or 
pi) Voluntary. 

(i) Compulsory Amendment. — Ainencliiiciu is said to l)c compulsory • 

(a) when it is ordered by tlie Court suo inotu : or 

(b) when it is allowed on application by the opposite party. 

1 f the pleading is vague, defective or incomplete, the opposite party may 
apply for further particulars under rule 5, Order 6 or for having objectionable 
portion struck out or amended. If the pleading ol)jected to is a plaint whirh 
does not disclose any cause ot action, the defendant may ajiply tf> have it 
rejected under rule 11 (a), Order 7. 

The Court has power to exercise any of these powers ot its own motion 
even without the application by tlie opposite party. 

(ii) Voluntary amendment.— Amendment is voluntary if it is souglit 
by a party in his own pleading. The party whose pleading is defet.ii\eor 
incomplete may amend it — 

(1) by liling further particulars with the leave of tiic Court ; ov 

(2 by filing additional pleading ; or 

(3) by amendment under rule 17 of Order VI. 

(Ij When a party who has in original pleading or in compliance with 
the order of court given all particulars, discovers new matter which he desires 
to add to particulars, he should obtain leave of the court to deliver further 
particulars. Such an application will be generally allowed where the addition 
of pariiculars will cause no injury to the opposite parly except such as can be 
compensated bv costs. It will not be allowed if it seeks to introduce a new 
cause of action. 

(2) If the defeitdani makes certain new allegations in his written state- 
ment and the plainlifT wants to reply to them, he may obtain leave of the 
court to fde written statement except when he wants to plead i<^ detendanls’ 
claim for set-uif which he can do as of right without seeking ihe permission 
of the Court. Likewise, if the defendant has omitted to raise some imporiant 
fact in written statement, he can obiain leave ot ihe Court to tile additional 
written statement. 


A party cannot be allowed to depart from his original pleading in sub- 
sequent pleading. Departure lakes place when the pleader deserts his prc\ ious 
ground and results to another and different ground. No subsequent pleading 
should raise any new ground of claim or defence or contain any alb.galion of 
fact inconsistent with the previous pleading. The. way to raise such new pica 
is by way of amendment under Order G, rule 17 anel not by tiling additional 
pleading. 


(3j Amendment under O. 6, R, 17. -Under Rule 17 of Order 6, U. P. 
C., there are the following four kinds of amendments : — 

(1) Amendment as to form. — Such as arising due to want t)f signature, 
arising in description of names of property, etc. 

(2) Amendment as to substance, 

(3) Amendment a to relief. — -If, on the facts alleged in the plaint, a plain- 
tiff can seek several reliefs together '.r in the alternative and he has sought 
only one of them, he can amend the plaint by adding a prayer for the others 
at any stage of the suit. But such amendment is not allowed if — 
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(a) it would change the cliaracter of the suit ; or 

(b) it is S'lught at a very late stage ; or 

(c) it is unfair to the other party. 

(4) Amendment as to parlies to a suit. 

Power of court to strike out pleadings.-Thc 

01 inc proceedings,, order — 

(a) to be struck out ; or 
J)) amended, 


court may, at any 


any matter in any pleading wliich may — 

(a) be unnecessary ; or 

(b) be scandalous ; or 

(c) tend to prejudice, embarrass or delay the fair trial 

(O. 6, R. 16). 


of tile suit. 


1 he court has been given a wide diseretion to amend the pleadings at 

ain stage il it think, that it is necessary to do so to secure the ends of justice. 
(See (J. b, Rules 16 and 17). 

' bus an application tor striking out or pleadino under 

this rule may be made at any stage. The Court has a discretion m allow 
such application it it thinks that — 


(i) the matter objected to is irrelevant for the decision of the case ; or 

(ii) it is scandalous ; or 

(iii) it is unduly emljaiTassiiiLr. 

Scandalous statements are ordered to be removed as such statements being 
part of the itamd may do great injury if they are not removed. But, how- 
ever grave an imputation may be. it will not be struck out if it is relevant to 
any issue in the case. 

pleading is embarrassing if it is unintelligible, ambiguous or bad for 
multifanousncss. 

Ii is for the pleader to clclermine whether any really useful purpose will 
be served by making ihe application. If he thinks it is worthwhile to make 
such an application, he should do so under rule I6. Where a plaint was 
verbose, extremeK- loose and unintelligible and did not give particulars of the 
contiacl, bicacli ol which was alleged, nor ot ihe sj^ecial damages claimed nor 
any dales, it was held that the plaint ought to have been struck out under 
rule 16 or au order for its amendment should have been made so that an 

mlelhgiblc case could have been presented and the defendant pul in a position 
to know what case he had to meet. 


Variance between pleadings and proof.— I he general rule is that a 
plaintiff is bound by his pleading and should not be allowed— 

(i) to contradict the facts stated therein, or 

(ii) to succeed on a case not made out in his plaint. 

The reason of the rule is enunciated in the maxim ^*secundum allegeta at 
probata^\ viz.^ a plaintiff can succeed only according to what was alleged and 
proved. The other parly will be seriously prejudiced if the plaintiff were 
allowed to substantiate a case different from that pleaded. 
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sui 


Acting on this principle, it has been held that a plaintiff claiming by 
•vivorship cannot, at a late stage, claim as heir. So also a plaintiff claimin'-- 
on the basis of proprietary title, mav not rely upon possessory title if he has 
failed to prove the former. But in 1923 Nag. 273, it was held that a plaintiff 
who fails to prove all the facts alleged by him, may yet obtain the whole or 
any part of the relie 1 if the facts pleaded by the defendant and found by the 
court show him to be entitled thereto. In 1942 Nagpur 12, the plaintiff’ sued 
upon a bond and pleaded cash consideration and the defendant admitted 
execution but denied cash consideration. The court found no cash considera- 
tion. It was few that the relief could be given on the basis of admission of 
execution l:y deiendant. 

As said above, the reasuu for the rule is that a party would \)c 

seriously prejudiced if his opponent \verc to substantiate a case different from 
that pleaded. 1 hcrcforc, where — 

(a,i a imriy is not prejudiced ; 

(1)) he is not taken l»y surprise ; 

(ci froin the pleadings theinscives, the party knew what was lite point 
in issue ; and 

(dj justice is belter done by deciding liie case on merits as 
by the parties; 

the technical rule inenlioned above is icit enturced, 

U lollows that every variance between pleading and proof is iioi neces- 
sarily talal, and slight variance should not be regarded as sucli. 

If A sues B for rent on the basis of lease deed and it is found that for 
ome leason the lease need is not admissible in evidence, decree can be -iven 
m carnages on the basis of use and occupaiion by the defendant in a suit for 
ej. etn.cnl ol defendant alleged to be lenant if the tenancy is nor proved but 
H. s lorn, d that the ph, in, iffis the owner and the defei.Lnt his bSn i, 
occupation under pe. mission of the plaiiuiffo, his predecessor, then accord- 
ing to Allahabad, Aagpur, and Patna High Clouris, plaintiff can gel a decree 
hut, according to Calcutta and .Madras High Courts, he cannot. 

Hie better procedure is that the judge should insist upon an amendment 
ol the pleading and it necessary should direct further issues to be raised and 
turthci opportunity to be given to the other party to meet the alleretl case 


preseuLcd 


bli 

the 


Tliough every variance between pleadings and proof is not fatal 1 

ight \anancc is permissible, yet parlies are not authorised to bid adieu 
leir pleadings and plead a new case. I’he Court should not set Jp an entir 


and 

new case which was never presented by tlu.'part^c;- brtheff ^lei:ff::':'^‘S 
decision of the court should be based on the case to be found in the pteadiu 's 
or a case which ,s consistent therewith. The Court cannot set un a c is, 
which was never miended by the pleadings and which is at great varlanci 
and mconsistem ivitli the case pleaded. For example, a plaintiff suiirn ’m 
joint possession on the ground lhat his cattle grazed on the laiicl c^l hi 

given a decree loi grazing right when the title is not proved. 

,1 right to take out procession with music etc if 

he plaintiff fails to prove customary right, decree cannot be giv^n ’ oriuie 

.basis of common law right. Where estoppel is pleaded on ^he basis of i 
laittculai compromise, the court cannot lind estoppel on the basis ofaimtl 

plaintiff claini^Lme rS^^^^^^ 

C otu'e “i.T' '» "P cLtom", .5,; 

12 
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The rule of secundum allegata at probata, however, applies only to pleas of 
fact and not to pleas of pure law which may be taken at any sta'»-e. In 
yl. L R. 1944 Mad. 530 it was held that if facts found by the Court gtvc rise 
to a situation where certain consequences follow in law, Court must give 
effect to those consequences though not pleaded or wrongly pleaded by the 
parties. In this case, the plaintiff had put in the plaint all the facts on 
which he based his claim without deducing his legal position properly from 
these facts and thus based liis suit on a wrong cause of action. It was held 
tliat it was for the Court to apply the correct legal principles and give tlic 
plaintiff the due relief. In another case, where the Court considered a 
transaction to be illegal, it relused to give relief on it even though illegality 
was not pleaded by the parties [vide 1940 Mad. 547). 


Amendment of Pleadings. — Order 6, Rule 17 of the Code of Civil 
Procedure provides that — 

(a) the court may, at any stage of the proceedings, allow either party 
to alter or amend his pleadings in such manner and on such 
terms as may be just ; and 


(b) all such amendments shall be made as may be necessary for the 
purpose of determining the real questions in controversy between 
the parties. 

Rule 17 deals with amenduient of his own pleadings by a party. 

Thus, the Court is given a very wide discretion under this rule. Of 
c<mrse, the discretion is to be exercised judicially and is subject to correction 
by the superior court. 


In Cropper v. Smith, 86 Ch. D. 700, Bower., L. J. observed : “there is no 
kind of error or mistake which, if not fraudulent or intended to overreach, 
(mght not to be corrected if it can be done without injustice to the other 
party.” And there is no injustice if the other side can be compensated by 
costs. It follows that leave to amend should be granted very freely. Grant 
of amendment should be the rule and refusal an exception. The main 
consideration in exercising this discretion is that rules or procedure arc made 
to facilitate justice. The court should sec that — 

(i) multiplicity of suits is avoided ; and 

(ii) real matters in controversy l)etween the parties arc clearly 
brought out. 

The general principles on which this discretion is to be exercised are : — 

(1) The court should not allow a party to raise a new case. 

(2) It should not permit an amendment by which a legal right acquired 
by the other party is taken away. 

(3) The Court should strive to allow amendment in all cases where the 
opposite party can be compensated by costs. 

Amendment should thus be allowed to overcome the effect of bona fide 
mistakes, whether of fact or of law. It does not matter whether the original 
omission arose from negligence or carelessness. 

One of the purposes and objects of allowing amendment of the plaint is 
to avoid multiplicity of suits, and the Court has accordingly full ^ power to 
allow amendment, the question whether or not to allow it in a given case 
being a matter of discretion, judicial discretion. [Laxm Naratn Oil Mills 

v. Mamraj Mmadilal, A. I. R. 1869 Delhi 311 (S.J.)). The consideration which 
broadly weighs with the Court is whether — 
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(a) amendment can be allowed without working injustice to the otlier 

side ; and 

(b) award of costs can compensate the opposite party for the position 

of inconvenience or disadvantage in which the amendment would 
place him. 

The discretion is that of the Court allowing amendment, and the Court 
on revision cannot ordinarily substitute its own discretion for that of the 
Court below dealing^ with the prayer for amendment, ^ibid). In this case, on 
jurisdictional or similar infirmity with the impugned order allowing amend- 
ment of the plaint having been pointed out and the Court below having kept 
in 'iew the recognised principle while dealing with the question, the order of 
the court below was not interfered with on revision by that High Court. 

Fhc aim should be to advance substantial justice. Therefore, if, in keep- 
ing with justice to the other side, an amendment can be allowed, then it should 
be allowed. 


The Court can allow an amendment, though it has no jurisdiction to trv 
the suit. [Kundan Lai v. Sri Natain Lai, A. 1. R. 1958 All, 96 (D. R.). In this 
case the suit was for the possession of a house. The defendant took possession 
of It and, after demolishing it constructed a new house in its place but this 
fact was not mentioned in the plaint and the relief claimed was just for posses- 
si( n ol the plaintiff's heuse. The plaintifl applied for an endment of the plaint 
in order to make it clear that he sought possession over his old house and not 
over the new house. The defendant pleaded that the value of the new house 
consiructcd by him was more than Rs. 5000/- that consequently the suit was 
not within the jurisdiction of the trial court and that it had no jurisdiction to 
pass any order including one allowing the amendment. It was held that, 
t rough the amendment, the plaintiff had only clarified what he meant in the 
plaint and did not want any reduction in the subject matter covered by. the plaint, 
icn the plaintiff wanted only to explain what he meant in the plaint there 

aoes not arise any question of Jurisdietion to allow the amendment. Hence, 

mere is nothing to bar the amendment, {ibid). 


All 

conditions 


amendments ought to be allowed which satisfy the following two 


(a) net working in justice to the other side ; and 

b) being necessary for the purpose of determining the real questions 

m controversy between the parties. {Pirgonda Hongonda Pntil v. 

Kalgonda Shidgonda Patil, A. I. K. 1957 S. G. 363 : 1957 .S. G. R. 
595 , 


Suit No. 1' of 1957 was stayed under Section 10 of the GodeofGivil 
rocedurc by the Givil Judge during the pendency of First Appeal No. 207 of 

1 *■, . Gourt inasmuch as the matter in issue in the present suit No. 

A 'vas also directly and substantially in issue between the parties in the First 

Appeal. The Givil Judge thereafter allowed the plaintiff’s application for 

amendment of the plaint by impleading one Akhtar as defendant No 

. repelled the contention that the Givil Judge had no 

jurisdiction to enteruin an application for amendment by impleadine 

elendant No. 2 as a party to the suit as the trial of the same had been stayed 

under Section 10 G, P. C., and allowed the amendment. It has to be held 
that — 

(i) The object underlying the provisions of Section 10 of Givil Procedure 
Code is to prevent simultaneous trial of two suits in which the 
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ufe fan!e parties is directly and . substantially 

(ii) (a) An interlocutory order in tlie nature of— 

1* issue ot injunction, or 
2. appointment of a receiver ; or 

(i'>) an order of attachment before judgment, cannot be regarded as 
a matter affecting the trial of the suit. 

(ill) riie question as to whether a parly should or should not be imple- 
ac eel, does not encroach on the merits of tlie controversy between 

lie parties. It is a matter of a forma! nature and cannot in any 
^vay determine ihir respective rights. 

(i\ ) Therefore, an nmendmenl of the plaint by adding a party defendant to 
ilie suit IS not a matter relating to the trial of the suit and such 
rn(kr cannot be taken to be a step in the trial of the suit. 

^ rile Civil Judge was well within lus jurisdiction to allow the 
fmmdment unp'eading n party to the suit. 

inf open to a court to take into account the facts which come 

nf filing of a suit and, if necessary, to petmit amendment 

* J the light of the changed eircumsiances. If an amendment of 
,/ ^ ^^dtipJicity of litigation without changing the essential character of 

^ .f//7 1 se , the amendment should he allowed. Therefore, when', in a suit 
or accoiinls iroughl by a partner, the partnership ha\'ing come to an end 

111 of the suit, the plaintiff prays for the amendment of the plaint 

^ for dissolution of the partnership, the amendment should be 

allowed. (Har Prasad v. f.ala Sifa Ram, A. I. R. 1958 All. 36). 

jtW reported cases will show that a suit for declaratian lias been 

owee o M. amenclcd into a suit for consequential relief, A suit for injunction 
rna) le converted into a suit for possession. Similarly a suit based on a promissory 
jw (? was a owed to be converted into a suit Itased on original consideration. 

n the other liand, a plea of fraud on one specific ground was not allowed to 
lie cliangcd into fraud on another ground. 

1 he object of Order 6, Rule 17, is that the courts should gel at and try 
le merits ol the cases which come up before them and should consequently 
a ow all amendments which may be necessary for the purpose of determining 
t 1 C leal question in controversy between the parties provided that it can be 
clone without causing injustice to the oflier side. 

I he settled rule, with regard to arnendmenl of pleadings, is that a party 
IS allowed to make such amendments as may be necessary for determining the 
real question in contro\'ersy or to avoid multiplicity of suit, provided that — 

(a) there has been no undue delay ; 

(b; no new or inconsistent cause of action is introduced : 


(cj no vested interest or accrued legal right is affected 

(d) the application is not mala fide ; and 

(e) no injustice is done to the other side. 

A. I. R. 1941 Pat. 276 : Panchaksharaui 
A. L R. 1948 Mad. 332 = (I948) I. M. 

V. MLChembeUi, A. I. R. 1951 Cal. 

Kailash Singh v. Sheopujan Singh, A. I. R. 1952 Pat. 380 ; 
Goverdhan Bangv. Government of the Unian of India ^ A. I. R. 1953 


(Vide Tika Sao v. Hari LaJ, 
Pillai V. Rangaswami Pillai, 
L.J. 337 : Ahmed Hossem 
262 = 85 Cal. L.J. 2J3y; 
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Hyd. 212 = T. L. R. (1953) Hyd. 366; Aviolakchand Mohanlal w. 
Firm of Sadhuram Tularam^ A. I. R. 1954 Nag. 200= 1954 Nag. LJ. 
101 ;Chaltanatha Karayalar v. Central Bank of India Ltd. Allepbey 
A. I, R. 1955 Trav, Co. 201 = 1. L. R, (1955) I’rav. Co. 411 
Maruti v. Ranganathy A. I. R. 1955 Hyd. 1 (F, B.)=T. L. R. (1954) 
Hyd. 575 ; M. B. Sirkar and so ns v. Rowell & Co., A. I. R. 1956 
Cal. 630=60 C. W. N. (>40 ; Mahamood v. Ayissu, A. I. R. 1957 
Ker. 140= 1957 Ker. L. T. 511 ; Har Prasad v. Lola Sita RaWy 
A. I. R. 195^^ All. 36 ; faldu Anantha Raghurama Arya v. laldn 
Bopanna RaOy A. I. R. 1959 A. P. 44n = (1959) 1 Andh. W. R. 
239 ; Pangoti Alangorao v. Chumadi Kishan Raoy A. I. R. 1965 A. P. 
90=1. L.R. ^1963) Andh. Pra. 931 ; Nichhalbhai\ Vallabhai \\ 
faswantlal Z^nabhaiy A. I. R. 1966 S C. 997 = (1966) S. C VV R 
199]. • . . 

It is also evident that the amendment of pleading is in the discretion 
of the Court* though Order 6, Rule 17 confers a very wide discretion on the 
Courts. The powers are to be liberally exercised. But the discretion must 
be exercised according to judicial principles and not in an arbitrary, vague 
or fanciful m^ouer so as to cause injustice to tin; (.uher side. Fhc main 
Considerations 6e borne in mind in exercising the discretion are that 

(a) the rules of procedure have no other aim than to facilitate the 
task of administering justice ; 

(b) multiplicity of suits should be avoided ; and 

(c) the interests of substantial justice should be advanced even if a 
fresh suit on the amended claim is barred by limitation. 

An amendment merely clarifying the position put forward in the 
plaint or a written statement can be allowed. (Vide L. J. Leach and Co. Ltd v. 
Jardine Skinner and Co. A. I. R. 1957 S. C. 357= 1957 S. C. R. 438 ; Pirgonda 
Ilongonda Patil v. Kalgonda Shidgonda Patily A. I. R., 1957 S.C. 363=1957 
S. C. R. 595 ; Firm Ghulum Mohiuddin v. Slate of Jammu and Kashmivy A. I. R. 
1961 J. & K. 6 ; Nangsitombi Devi v. S, Nimai Sarnuiy A. I. R. 1m 65 Mani. 53; 
C. Subba Rao v. K\ Brahmananda Reddi. A. I. R. 1967 A. P. 1.55= 1967 Cr. L. j! 
691 ; Mahabir Prasad Singh v. Aanndesliwar Prasad Singhy A. I. R, 1967 Pat. 
326 ; A. lx. Gupta & sons Ltd. v. Daniodar Valley Corporation^ A. I. R. 1967 
S, C. 96 = (1966) 1 b C. R. 796 ; Ballardie Fhompson & Adatlie^as v. Ksheirhna~ 
yum Tomba Singhy Civil Revision case No. 22 of 1966, decided by G. 
Jagannadhacharyula J. C.= 1967 Manipur L.J. 371^. 

It is also equally well settled that the falsity of the case in the amend- 
ment cannot be considered at this stage without allowing the amendment 
f*’aming an issue thereon and allowing both sides to adduce evidence. 
(Vide Krishna Rao v. Gangadeswarar TempUy A. I. R. 1949 Mad. 433 : (194-9) 

1 M. L.J, 64 Dharmalinga Chetti v. A. M. Krishnaswami Chetty^ A. I. R. 1949 
Mad. 467 = (1948) 2 M. L. J. 644 ; Abdul Rahim v. Abdul jabbar, A. 1. R. 
1950 Cal. 379=54 G \V. N. 445 ; A. 1. R. 1953 Hyd. 212 = 1. L. R. ( 1953) 
V^yd. 366 ; Damodara Sastry v. Sanjiviahy A. I. R. 1955 Mys. 141 = 1.1. R. 
(1955) Mys. 422). 

The plaintiff filed a suit on 8-6-1960 for recovery of certain sum of 
money. 4 he plaintiff’s claim arose out of a contract in writing dated 

5-1-1956 whereby the defendant sold and or delivered to the plaintiff certain 

quantities of steel rails at rates mentioned in the plaint and delivery was 
immediate. The plaintiff alleged in the plaint that the defendant was 

unable to effect delivery in terms of the contract and that, pursuant to the 
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on^29-7-65 extended. Subsequently 

Tn thJc Q r ^intiff made an application for amendment of the plaint 

ct e dated? 7 'l^,' ’’'“‘"•''f 2> d.tadamrw"a 

h Iv . t L • 24-7-1957 written and signed by the defendant and/or its aeenN 
y u onsed in that behalf, duly acknowledged its liability to deliver the 

1 1 l^^i 1 1 I ^ contract and also acknowledge 

1 '^^•'very and/or performance had not expired tL 

u d.cated m red mk in the copy of the plaint annexed thereto anrtS^t the 
proposed amendments were by way of elucidation of the allegations and 
failed and/or through inadvertence, the plaintiff-petitioner 

plai t. In the pioposcd amendment, the plaintiff alleged that the time for 
delivery was extended till a reasonable Ume after 217-57 which was a 

rart°^- *^1 ^ to say, 16th August, 1957 in the 

f ■'>^1 circumstances of the case. The other proposed amendments 

sought lor were in paragraphs 9, 12 and 20 of the plaint. The letter, dated 

die defpnT' I application for amendment and even when 

lie defendant defined the existence of that letter no copy of the letter 

inlnf"t|!p’“^‘ % ^he original was not produced at the hear 

ing (it llie application. It has to be held that — 

A • ^ a matter of right but the 

applicant lias to allege facts. 

(b) d'he proposed amendment with regard to the acknowledgement of 
liability by the alleged letter suffers not only from the vice of 
rnala fide hut also from the infirmity of suppressing the same from 

the court. The plaintiff failed to establish the claim for amend- 
ment based on the letter, and this proposed amendment is liable 
to be disallowed. 

(e) 4 he proposed amendments with regard to paragraphs 9, 12 and 20 
cannot be said lo be a new case or an inconsistent case for the 
ob\ ions reason that these proposed amendments are really ampUh- 

cation of the case of extension already pleaded, and, therefore, 
they should be allowed. 

Where a party to a I tigation, being unaware of the existing state of 
facts, makes the a\ erment — 


(a) which he then seeks to rectify so as to make it in accordance with 

the circumstances truly prevailing between the parties and 

(b) which circumstances may be related to the real questions in 

controversy between them, 

such an amendment may be said to have been sought with neglect 
but it cannot be held that the amendment is outside the scope of Order 6, 

Rule 17. (A//6 Rising Sun Press, Delhi w. Sri Ram Norain, A. I, R, 1973 
Delhi 167). 

Problem. — Manohar Lai, son of Jai Jai Ram, commenced an action in 
the court for a decere for Rs. 10,000/- being the value of timber supplied to 
the defendant (the National Building Material Supply). The action was 
instituted in the name of “Jai Jai Ram Manohar Lai*' which was the name 
in which the business was carrie \ on. The plaintiff Manohar Lai subs- 
cribed his signature at the foot of the plaint as “Jai Jai Ram Manohar Lai 
by the pen of Manohar Lai”, and the plaint was also similarly verified. 
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by its Written StatemetU, contended that the plaintiff 
was an unregistered hrm and, on that account, incompeteu tto su^ 

(i) The business name of the plaintiff is Jai Jai Ram Manohar Lai. 

(ii) In the plaint, Manohar Lai the owner and proprietor is clearly 
shown and named. 

iii) It is a joint Hmdu family business and the defendant and ail 

kn^ It that Manohar Lai whose name is there alon*^*- with the 

father s name, is the proprietor of it. The name is not an assumed 
or nctitious one. 

. . plaintiff, on these averments, applied for leave to describe himself 

in the cause title as “Manohar Lai, proprietor of Jai Jai Ram Manohar Lai” 

and. m para 1 of the plainL to state that he carried on the business in tim- 
ber in the name ol Jai Jai Ram Manohar Lai. 

The question is whether leave to amend the phdnt should or should not 
be granted by the court. noi 

. ^lution.— Rules of procedure are intended to be a handmaid to tl. ^ 

of A p.,.,y ,0 refund ju„ , eS.fl.tjiy" 

(a) some mistake, negligence or inadvertence ; or 

(b) even infraction ot the rules of procedure. 

is satiTltVZt-*''^' ' P^rty, unless it 


(a) the party applying was acting mala fide, or 

(b) by his blunder, he hail caused injury to his opponent 

not be compensated for by an order of costs. 

However — 

(a) negligent or careless may have been the first 


which may 


omission, and 

(b) laic the proposed amendment, 

.h» o'ur i"J-s.lce ,o 

In Amolakchand Mewaram v. Babulal KanalaL A F R lugs Hr.m oc 

Bom. L. R. 569, Beaomo..., C. J., iu doliverios ,l.o jodg™ or.he B„“ i ” 

Svc°dT’ P™»ont i7d 

Eh™-"’'""" “ om.,.d„m„t or 

(i) the name in which the suit is brought, is the name of a non-exis- 
tent person, or 

(a) it is merely a misdescription of existing persons, 
care no amendment can 
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If the latter is the case, prime facie there ought to be an amendment be- 
cause tlic general rule, subject, no doubt, to certain exceptions, is that tjie 
court should always allow an amendment where any loss to the opposing 
party can be compensated for by costs.” ^ 


In this Bombay case, a Hindu undivided family sued in its business 
name. It was not appreciated at an early stage ol the suit that, in fact, the 
lirrn name was not of a partnership, but was the name of a joint Hindu Fami- 
ly. An objection was raised by the defendant that the suit as filed was not 
maintainable. An application to amend the plaint, by substituting the names 
of the tliree members of the joint family for the name of the family firm as 
plainlififs, was rejected by the Gour t of first instance. In appeal, the High 
Court ol)served that a suit brought in the name of a firm in a case not within 
Order 30, Civil Procedure Code being, in fact, a case of misdescription of 
existing persons, leave to amend ought to have been given. 


The Supreme Court considered a somewhat similar case in Purshottam 
f.hncdbliai & Co, v. Manila! & Sons^ A. I. R. 1961 S. G. 325 : (19611 1 SCR 
9 2 : (1961) 1 S. C. J. 283 : (b'61j 1 S. G. A. 293 : (1961) 1 Ker. L. s‘ 'l64 ! 
0961) Andh. VV, R. (S. C.) 38 : (1961) I M. L. J. 38, where a firm, carry- 
ing on business outside India, filed a suit in the firm name 
in the High Court for a decree for compensation for breach of contract, Tlie 
plaintilT then applied for amendment of the plaint by describing the names 
{)[ all ilic partners and striking out the name of the firm as a mere misdes- 
cription. Tlie application lor amendment was rejected on the view that the 
original plaint was no plaint in law and it was not a case of misnomer or 
misdesct ipiion, but a case of a non-existent firm or a non-existent person 
suing. In appeal, the High Court licld that the description of the plaintiff 
by a firm name in a case where tlie Code of Cfi\ ii Procedure did not permit 
a suit to be brought in the firm name should properly be considered a case of 
description of the individual partners of iJic business and, as sucli, a misdes- 
ciiplioii whieli, in law, can be c<jrrecied and should not Ije considered to 
amount to a tlcscriplion of a non-existent person. Against the order of the 
High Court, an appeal was preferred to the Supreme Court. TJie Supreme 
Court observed : 


“Since, iiowevci a firm is not a legal 
name of a fiun is pci inissible only to those 
business in India. 


entity, the. privilege of suing in tlie 
persons who, as partners, are doing 


Since privilege is not extended to |jersons wlio arc doing business as 
partners outside India, hi their case, they still liavc to sue in their individual 
names . 


If, however, under some misapprehension, persons doing business as 
partners outside India do file a plaint in the name of their firm, they are 
mistlescribiiig themselves, as the suit instituted is by them, they being known 
collectively as a firm. 

It seems, therefore, that a plaint filed in a Court in India in the name of 
a firm doing business outside India is not by itself a nullity. It is a plaint by 
all the partners of the firm with a defective description of themselves for the 
purpose of the Code of Civil Procedure. 

In these circumstances, a Civil Court can permit, under the provisions 
of section 153 of the Code (or possibly under Order VI, Rule 17, about which 
we say nothing), an amendment of the plaint to enable a proper description of 
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the plaintiffs to appear in it in order to assist the C^ourt in (Ictenniniug the real 
question or issue be tween the parlies**. 

1 hese cases do no more than illustrate the well-settled rule lliat all 
amendments should be permilicd as may be necessary for the purpose of deter- 
mining the real questii n in controversy between the parties, urdcss, liy 
permitting the amendment, injustice may result to the oilier side. 

’ was carrying on business as commissi on 

cmnpelc u tnd Manohar Lai”. The plaintiff was 

to wLich V t "f 'r'” Manager of the Hindu undivided family 

ia the bdi f '.‘-'lonecd. He says that he sued on behalf of the familv 

.he oh, in, 7"' C' ntcntionthat the application for amendment of 

miscLrrI granted be, ause there was no ar erment tlierein that the 

.u must f^^ on account ot a bona tide mistake and on that account the 

in an fn my view, there is no rule, that, unless, 

thedro ^ ^ amendment of the plaint, it is expressly averred that 

hd L ’ misdescription is due to a bona fide rnislak,-. the Ciourt 

am' nr. ‘ I'OWm to mam leave to amend the plaint. 'I'he power to grant 

guven d'’ bv and intended to serve the ends of jmticc and is not 

goveraca by any such narrow or tec huical limitations. 

■ *• name in which the action was instituted, was merclv a misdes- 

cription of the original plaintiff, no ciuestion of limilaiion arises, and the 

^‘“‘cnd.neiit, to have been institut 'd in ihe name 
Ot the real plaintiff on the dale on which it was originally instituted. 

In my view, the application for amendment has to b ' allowed and the 
order granting the amendment of the plaint has to lie passed by the Court. 

Amendments should be refused only where the other party carui >t he 

placed HI the same position as if pleading had been originallv correct but the 

amenclrnent would cause him an injury which could not be compensated in 

yi’'K<Jn(la Hongonda Patil Kalgonda Chidgouda Fatil, A. I. K. 1957 s C 
tSbJ ; 19.57 S. C. R. 595). 

^Vheie ihe amendment sought is not necessary ILr the determination of 
Uie real question m controversy helween the parties but it is for securing an 
additional relief if the plaintiff succeds in establishing the relief already oraved 
tor, It cannot be allowed. Deep Cluind v. Sukhlal, I. K. 1969 \1 p 9^0 
(D. B.) ; 1969 M. P. L. J. 434 : 19G9 M. P. W. R. 476: 1969 Jab. L. J.'hiij " 

Amendment should be refused it is unnecessary for the purpose of 

determining the real question of contioversy between the parties. I his is so 

technical or of no substance. Fur 

sectto,p 47 thmtt iBaintiff’s case the defendant pleads under 

section 47 that the suit is barred, the amendment may be refused. 

Arncndmcnl is also refused where it would cause 
opposite parly as cannot be compensated by costs. 

I I Steel Products Ltd,. A. I. R. 1953 Gal. 15 : 89 Cal 

L.J. 140, the learned Judge of the High Court was dealing with an application 

for arnendment apparently on the original side dealing with the safe Ind! in 


such injur) to (he 
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the concluding part of his order he observed that he was not satisfied at all 
either on tlie merits or the bona fides of the application and so the application 
was dismissed. Incidentally, the explanation for the delay in seeking amend- 
ment was described to be a mere excuse. 

\n hesho Rom Passey Dr. P, C. Tandon, A. I, R. 1952 Punj. 221:54 
Punj. L. R. 66, in a suit for cnjectment on the ground that the tenant had sub- 
let the premises to another person, an appeal was preferred and the case was 
remanded. The plaintiff then sought to amend the plaint by adding two more 
causes of actioi^ to the effect that the defendants had made structural alterations 
to the luemises presumably after the suit had been filed. This amendment was 
disallowed, being intended to introduce a new cause of action. On revision, 
the High Court declined to interfere and observed that the defendant, in 
order to meet tlie new ground, would have to adduce e\ idcnce on different 
points altogether which did not exist at the time when the suit was instituted 
and this would unfairly prejudice him. 

1 lie principles which can be gathered from the rulings, as to when the 
leave U) amend hould be refused, can be summed u|) succinctly as follows : — 

v^hcIe the amendment is not necessary for the purpose of determin- 
ing ihc real questions in controversy between the parties, as where it is — 

^a) merely technical ; ui 

■ h) useless and of no substance. 

(2) Where the suit of the plaintiff would be wholly displaced by the 
proposed amendment. 

« 

(3) Where the elfect of the amendment would be to take away from the 
defendant a legal right which has accrued to him by lapse of time. 

(4) Where the amendment would introduce a totally different, new and 
inconsistent case, and the application is made at a late stage of the pro- 
ceedings. 

(5 W^here the application for amendment is not made in good faith. 

Problems 1. The plaintiff filed the suit for partition and possession of 
one third share of the property left by one Mst. R. No prayer for past mesne 
profits or future mesne profits was, however, made. In the Relief clause, a 
general relief was claimed to the effect that any other relief or reliefs whic 

the Court may hold the plaintiff to be entitled to, be decreed, ihereattert c 

plaintiff made an application for amendment of the relief clause in the plaint 
to the following effect : — 

“That any such other relief or reliefs which this Hon’ble Court may hdd 
the plaintiff to be entitled to be decreed to h\m includjng profits or mesne profits 

hy directing an enquiry under Order 20^ Rule 12, C. P. C . 

This application was opposed by the defendant on the 
large part of the future mesne profits had already been barred by imi a 
Therefore, the amendment should not be allowed at that stage. 
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The question for determination is whether the amendment as prayed 
for should be allowed or refused. 

Solution. — In Leach & Co. Ltd. v. Jardine Skinner & Co.^ A. I. R. 1957 
S. C. 357 “ 1957 S. C. R. 438, the Supreme Court held ; 

“It is, iio dcubt, true that Courts would, as a rule, decline to allow 
amendments if a fresh suit on the amended claim would be barred bv 
limitation on the date of the application. 

But that is a factor to be taken into account in exercise oi the discre- 
tion as to whether amendment should be ordered, and does not affect tlic 
power of the Court to order it if that is required in the i itercsis in justice.’* 
{See also MjS Kanmani Films by proprietor Essa Esmotl \ . G, h\ A'litty AIR 
1969 Mys. 259 (S. J.) : (1969) 1 M/s, L. J. 99). 

In this Supreme Court case, the suit was for damages on the looting 
of conversion, i he Court came to the conclusion iliat the suit nmsi fail on 
that basis. Thereafter, amendment was sought for asking for damages for 
non-deli\ cry. T he Supreme Court held that — 

a; 'I'hc prayer in the plaint claimed damages, and ail allegations 
which were necessary for sustaining the claim for daniao-es were 
i)i the plaint ; and 

(b'l (Uause 14 of liie contract on which the claim for damages was 
founded, cannot be said to be foreign to the s( upe of the suit; 

c) The amendment is allowed. 

But it may l^e emphasised that, in the instant case, the amendment 
sought is not necessary for the determination of the real .question in con- 
troversy between the panics. It is for securing an additional relief if the 
plaintiff succeeds in establisliing the relief already prayed for. 

A suit for mesne profits arising subseciucnt to the filing of the suit can 
he filed even during the pendency of the suit for possession and partition. 

1 he non-inclusion of the relief is not barred by Order 2, Rule 2, Civil 
Procedure Cede. Under the circumstances, when the plaintiff had delibera- 
tely not clained future mesne profits when the suit was originally filed, there 
Is no justifiction for allowing the amendment after a substantial portion of 
the claim has been barred by limitation. 

It is, no doubt, true that, under Order 20, Rule 12, Civil Procedure 
Code, where a suit is for recovery of possession of immovable property arid 
for rent or mesne prt.fiis, the Court has a discretion to pass a decree direct- 
an enquiry as to rent or rnesne profits from the institution of the 

suit till — 

(i) the delivery of possession to the decree-holder ; or 

(ii) the expiration of 3 years from the date of the ilecrer, 

whichever event first occurs. 

^ In Mohammad Amin v. Vakil Ahmad^ A. I. R. 1952 S. G. 358: 1952 
o. G. K, 1 133, mesne profits were not specifically claimed. Prayer for award- 
ing “possession and occupation of the property together with all the rights 
appertaining thereto** was made. It was held by the Supreme Court that 
such a prayer did not include a claim for mesne profits and the grant of 
mesne profits by the courts below was held to be improper. 

In Gopalakrishna Pillai v. Meenakshi Aval, A. I. R. 1967 S. G 155 • 1966 
S. G. R. (Supp.) 128 ; (1967) 1 S. C. J. 450 : (1967) I S. G. A. 46 : (1967) 1 
S. C. W. R. 1; 1967 A. L.J. 239:1967 B. L,J. R. 222: (1967) I Andh. 



100 


LAW OF PLEADINGS 


W.R. (S c.) 89 : (1967) 1 Mad. L,J. 8) : (1967) A. W. R. 344, the 
Court, while discussinsr the provisions of Order 20, rule 12 and 
rules 1, 2 and 7, held : 


Supreme 
Order 7, 


iWdure Code and 

Section 7 (1) of the Court Fees Act, a plaintiff must — 


fa) ]dead his cause of action ; 
i h) specifically claim a decree for posl mesne profits^ 

(c) V lue the claim approximately ; and 

(d) pay court fees thereon. 


With regard to//////rc mesne profits, the plaintiff has no cause of action 
cm the date of institution of the suit and it is not possible for him to plead 

t his cause of aetion or to value it or to pay court fees thereo.i at the time 
ot the institution of the suit. 


-Moreover, he can obtain relief in resp-ct of this future cause of action 
only in a suit in which the provisions of Order 20, Rule 12 apply. But in a 
suit to which the provisions of order 20, rule 12, apply, the court has 
discretionary power to pass a decree directing an enquiry into future mesne 

profits and the court may grant a general relief though it is not specifically 
asked h)r in the plaitit.” 


Ill this Supreme Court case, 
Court case [A. I. R. 1952 S. C. 35S) 


while 
it was 


explaining th ■ 
observed that — 


previous Supreme 


,a) The obs rvations in Moliammnd Amin's case (A. I. R. 1952 S. C. 
35h) are applical Ic where the plaintiff claims only declaration of 
title and recovery of possession of immovable property and 
makes no demand or claim for cither past or future mesne profits 
or rent ; and 

(b) in such a case, the Court cannot pass a decree for future mesne 
profits under Order 20, rule 12. 

(c) But where the suit is for recovery of possession of immovable 
property aiul for ])ast mesne profits, the court has ample power 
to pass a decree directin.g an enquiry as to future mesne profits, 
though there is no specific prayer fo the same in the plaint. 


From these two .Supreme Court decisions it is clear that where, in a 
suit for possession past mesne profits arc claimed, the court has ample power 
to grant future mesne profits also, hut, wliere the party h is failed to claim 
past mesne profits and the suit is o ly conlined t > the relief of declaration oi 
title and possession of the properly or pariliion, no relief can be given to the 
plaintiff under Order 20. Rule 12, C. P. C. 

Tlierefore, in the present case at hand no past mesne profits were 
claimed and the .suit was only confined to a claim for partition and posses- 
sion and, therefore, the amendment sought is not a formal amendment for a 
relief which the plaintiff is entitled to under the provisions of O. 20, r. 12. 
By allowing the amendment of including the relief of future mesne profits, 
the other side will be denied of the valuable plea of limitation which has 
accrued to it. 

As a result, the application for amendment is liable to be rejected. 

2. The plaintiff G. filed a suit for recovery of a sum of Rs. 16,500/- 
against the defendant K. The cause of action for the claim was bassed on an 
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alleged agreement according to which the plaintiflf was constituted as the 
sole distributor in the city for the distribution of certai n motion picture. 
This picture was said to have been produced by the defendant. It is further 
the case of the plaintiff that th=^ defendant was trying to transfer the right 
of distribution to oth:r concerns and manoeurvring to take away the print of 
the picture from the custody and possession of the plaintiff. In regard to 
the assessment of the claim, it was contended by the plaintiff that, accord- 
ing to the agreement witli the defendant, he should be paid 15% as commis- 
sion on the total collections realised by the screening of the picture in 
question at a certain tlieatre in the city. The plaintiff had asserted that 
he was entitled to a lien on the print of the picture until his claim regarding 
the commission was fully satisfied. But he had not claimed any relief 
specifically in that regard. 

The defendant denied the assertion of the plaintiff that Jie was cons- 
tituted as the sole distributor of the picture as claimed by the plaintiff. 

The plaintiff subsequent to the filing of the suit entered into an 
agreement with certain exhibitors and arranged for the screening of the 
picture at the city. 

The plaintiff filed an interlocutory application asking for the relief of a 
temporary injunction or, alternatively, a prohibitory notice directing the 
defendant not to change his distributorship and not to disturb him from 
the possession of the print until the claim in the suit was fully satisfied. The 
said injunction was refused from which an aj^pcal was preferred. In the 
course of the disposal of this application and the appeal, certain observations 
came to be made relating to Ids omission to seek the relief of declaration 
that he was a distril utor and, in that capacity, was entitled to be in 
possession of the print of the picture. 

Having failed in tliesc collateral proceeding'- and j^ossibly taking the 
clue from the obse rvations of the courts therein relating to the temporary 
injunction, the plaintiff came forward with an application under Order 6, Rule 
^7 seeking for the reliefs of declaration and permanent injunction in regard to his 
light as a sole distril utor of tlie picture for the area. 

The application for the amendment of the plaint has to be allowed. It 
must be held that — 

(a) It is true that at first sight, the reliefs sought for by way of 
amendment appear to be inconsistent with the original claim for 
money. But, on an examination of the facts and circumstances 
narrated in the plaint by way of setting forth the cause of action 
to the suit it is clear that the plaintiff has based his suit on a 
claim tliat he was the sole distributor for the motion picture. 
In so far as the ([uautuni of commission claimed in the first 

instance, he seems to base it on a specific agreement relating to 
the screening of the picture. It, therefore, follows that^he 
plaintiff will have to make out his case that he was under a 
contract appointed as a sole distributor for the area in question. 

It is exactly this claim that has been traversed by the defen- 
dant, denying the existence of any contract in that regard In 
other words, the plaintiff has to establish that he was a sole 
distributor as claimed by him. It will, therefore, follow that it 
is open to him to clai n a declaration in regard to his right of 
distributorship on the same set of facts as alleged in the plaint. 

Vo put It in a slightly different way, both the reliefs relating to 
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(i>) 


fInwT declaration of his right to his distributorshi p 

om the sarne set of facts and circumstances. Once this 

conclusion IS reached, the mere fact that the two reliefs claimed 

are inconsistent with each other would not be sufficient to 
reject the prayer for amendment. 

As a rule, all the reliefs flowing from a certain set of facts and 
someT^ claimed by a suitor unless there are 

having Jefard To-”' doubt. 

iTT collateral and incidental proceed- 

(ii) the specific reservation made by the plaintiff as to the enforce- 
ment of his right to claim damages, 

mprp favour of the plaintiff. But the 

reservation regarding reliefs should 
not debar fiom seeking reliefs in instalments. Even otherwise, if such a 

rcseivaiK n IS 1 ased on a mistake or misapprehension of the true position of 

tacts and law, it cannot operate as an impediment in his way to seek the 

amcndmciu. ^ 

(c) It is, no doubt, true that ordinarily ectf/?/ of bona fides will have a 
bearing on the exercise of disc retion in granting or refusing the 
amendment. But, in the instant case, the want of good faith is 
liot ( f such a iiaiuic as can be said to \iiiate the exercise of 
oiscietion by the C(,url in favour of allowing the amendment. If 
no substantial gicunds are macic tut in support of the case 
|)roposed to l.e set up by ti e intended amendment, an inference 
of want of 1 ona lidcs is perniissiLle, but, in the instant case, it i.s 
clear liiai, on the allegations in the plaint, if substantiated, a 
case for the gram of relief of dcclaratif)n and injunction can be 
said to have been established. 


(d) d he absence of the averments in the application regarding the 
particulars of court-fee payable and such other procedural 
rct|uiretnents relate to purely incidental matters relating to 
amendments which can always be remedied, but these defects do 
not vitiate the exercise of discretion in favour of allowing an 
amendment, and, in all such matters, it is the substance of the 
matter that has to be looked to than the form, 

(e) d he facts of the case of A. K, Gupta and Sons Ltd. v, Damodar 

Valley Coyporation^ A. I. R. 1967 S. C. 96 : (1966) 1 S. C. R, 796, 

were that a contract of woik contained a clause to the effect 
that, in case of an increase in the prevailing labour rate of more 
than 10% the comracior would be entitled to charge propor- 
tionate increased rates. Subsequently, there was an increase in 
labaur rate by 20%. Consequemiy, a dispute arose between the 
parties as to whether under the clause the contractor was 
entitled to the whole of such amount or only part of it. Hence 
a suit was fded by the contractor claiming only a declaration 
that, on a proper interpretation of that clause, he was entitled to 
an enhancenrent of 20% (»ver the tendered rates. The suit was 
decreed tul, in appeal, it was held to be not maintainable in its 
ferrr, in ^ itw of section 42 of the Spccihc Relief Act. 
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Hence, the plaintiff, while at the stage of appeal in the High Court, 
Sought leave to amend the plaint by adding an extra relief for a decree for 
the money due on the contract or such other amount as was found to be due 
on a proper account being taken. The amendment was refused by the High 
Court and the matter was taken up in appeal befoie ilie Supreme Court. 
What is also of importance to note is that on the day this amendment of the 

relief, by introduction of specific money claim, was made, it was barred by 

time. 


The Supreme Court, while allowing amcndmeni, observed tlius : 

‘*ln the inaller of allowing amendment of pleading, the general rule is 
that a party is not allowed I y aniendmetu to set up a new case or a new cause 
of action particularly when a suit on tlie new cause of anion is barred. 

Where, however, the amendment does not cunsliiute the addition of a 
new cause of action or raise a different case, but amounts merely to a diffe- 
rent or additional approach to the same facts, the amendment is to be allowed 
even after expiry ot ilie statutory period of liiuiiaiion. 

The expression ‘cause of action’ in the context of the provisions of Rule 
17 of Order 6 does not mean every fact wliich is material to be proved to 
entitle the plaintiff to succeed. The expression only means a new claim made 
on a new basis constituted by new facts. 

The words ‘new case* mean new set oi ideas. 

Thus, no amendment will be allowed to introduce new set of ideas to the 
prejudice of any right acetuired by any party by lapse of time.’* 

It IS clear from the above enunciation that, if an additional relief is 
claimed on the same set of facts and ideas, ordinarily the amendment in that 
regard ought not to be disallowed. 

It is also manifest that even if there is a question of limitation, arising 
from lapse of time, which can be effectively raised by the defendant, it is per- 
missible to allow an amendment by way of incorporation of additional relief 
so long as it is not based on a separate or distinct set of ideas. 

(f) In the light of the above discussion, the discretion exercised by 
the trial court in favour of allowing the amendment in the ins- 
tant case would be proper and reasonable. 

If the leave to amend would prejudice a right already accrued to the 
other party on the pleadings as then standing, the leave should not be granted. 

A plaint should not be allowed to be amended so as to take away a valid 
defence of lirni tation. This is the general rule. Thus, when a suit for loan 
alleged to have been taken on a particular day was dismissed as barred by 
Hniitation, an application for amendment so as to change the date of loan 
was refused. But, under special circumstances, even such amendment can be 
allowed. Thus where the plaintiff had acted with care and bona fide and made 
a mistake as to appropriate remedy due to a conflict of judicial opinion on the 
point, he was allowed to amend it even after the expiry of period of limita- 
tion. On similar grounds, addition rjf a new cause of action after the expiry 
of the period of limitation is generally refused. 
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Another ^^round for refusing to amend is when it is not bona fide and is 
inadc after great < elay. When the amendment would introduce a totally new, 
different and inconsistent ca^e and the application is made at a very late stage 
of the pro( eedings amendment is refused. In very rare cases, even such anierid- 
ments. may be allowed, provided the application is made at a very early stage 
of the suit long before the trial and the change in the character of the suit is 
merely technical and not substantial. The rule is that an amendment must 

not chan^vi — 

o 

(i) ilic cause of action on which the original suit is based ; 

(ii) the legal relation alleged to exist between the parties or 

(iii) the specific title on whicli the plaimifT bases his claim. 

In the case of A. K (riipta and Sons Ltd. v. Dani>d(iT Valley CorpovatioTif A. 
I. R. 1967 8. C. M) ; (!96ojl8, G R. 796, the plaintifTaskcd for recovery of 
certain moneys for diflcrcnt categories of work. Fiie only dispute between the 
parties was whether the plainiilT was entitled to tlie whole amount of increase 
in accordance with the [)rovi.dons of the contract or not. At the trial, a ques- 
tion arose as to wheiiier the suit was maintainable in view of Section 42 of 
the Specific Reliel Act betausc the plaintilT claimed a declaration that, on 
a proper interpre taiion of the clause in the Contract, the plaintiff was entitled 
to an enhancement of 20 percent over the tendered rates. The plaintiff, after 
the decision of the Higii Court, sought leave to amend the plaint by adding 
an extra relief asking for a decree for Rs. 65,000. That application for amend^ 
incnt was the subject matter .of the decisions of tiic Supreme Court. The 
Supreme Court observed as follows: — 



I ho expression ‘cause ol action, can mean a new claim made on a 
new basis constituted by new facts. 


(b) I he amendment seeks to introduce a claim based on the same 
cause of action, that is, same contract. It introduces no new case 
of facts. Indeed the facts on which. the money claim s'jught to be 
added is based, are not in dispute. Even the amount of the claim 
now suuuhl to be made liy amendment, was mentioned in the pla- 
int in stating the valuatn n of tiie suit for the purpose of jurisdic- 
tion. 


Interference with order refusing application for amendment. — 

The Supreme Court said in Salyadhan C/iosol v. Smt, Deorajin Debi, A. T. R. 
i960 S. C. 941 : 19 (j 3 S. Cb R. 590, that an interlocutory order which had not 
been appealed from eitlier because — 

(a) no appeal lay, or 

(b) even though an appeal lay, appeal was not taken, can be cha- 

llenged in an appeal from the final decree or order. 

This decision is an authority f(^r the proposition that, though an appeal 
could have been taken from the order refusing the application for amendment 
on the ground of liinitaiion, yet the question can he agitated in appeal from 
the decree in as much as the order affects the decision from which an appeal 
has been pr^Tt rred. 

') he Supreme Court referred to the decision of the Judicial Committee 
of the Privy Council in the cas: of Maharaja Moheshur Singh v. Bengal Govern-^ 
rnent, (1859) 7 M.I.A. 283, where the Judicial G)nriniittec said that it is the duty 
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of the court to correct erroneous interlocutory orders though not brought 

under their consideration until the whole cause had been decided and 
brought by appeal for adjudication. 

Amendment of plaint.-It is incumbent on the Court to see that the 

notice of the amended plaint was served on the defendants of the ctilt Tk 

Code of Civil Procedure casts a duty on the Court to see that the defeiirCnt^ 

arc made aware of any amendment in the plaint, whether the amendment 
in regard to — ue 

(a) the addition of parties ; or 

(b) the contents thereof. 

The court would commit a material irre^rnlaritv .'r, 

jurisdiction by disallowing the amendment on !he -round '^tharth'®"/.^*^ 

ground sought to be raised by the amendment was^ not m ^ 

plaintiff. It should not go into that aspect on the mer"" orth^ ^ 

at that stage and errs in giving a finding on the m^rh, ' ^'"'^"^ment 

without even allowing the amendment in the first inst;, amendment 

^^ant Ram Gauba v. Union of India, A. I. R. 1973 Delhi 96 r 

Srt Gangadeswarar Temple, A. I. R. 1949 Mad. 433 = (1949 I'^M L^^ j' 76 ^'^'’ 

Amendment of Written Statement. 

written statement is concerned, — 

(a) 


V. 


So far as the amendment of the 


an amendment setting up a case which is totally inconsistent with 

the original case set up will not be allowed, if it is unjust to the 
opposite side to allow it. unjust to tiie 

(b) similarly where the proposed amendment of the written state 

mem will have the effect of displacing plaintiff-s suit T court' 

wi lefuse the application to amend the written statement. 


(c) 


A defendant who has deliberately and under no mistake or 
misapprehension, admitted a material fact in his written 

and allowed at a later stage to change his front 

nd rnake out a new case by denying that fact. There is no 

provision m the Civil Procedure Code to enable the ^^ 0.1 to 
perrnit the substitution of one written statement in mtr for 

a. [1885] 16 Q, B. D. 178 ; Steward T^Vortk 

Ch'*' ‘ ”• ['"“1 33 Chfo. 603: 56 L. I 

’ ^outfiv. Czarnikow Ltd.^ [19521 2 All F R 

9?7 ^ Kalgonda Sfiidgonda Fatil aYr' 

1957 S.C. 363 : 1957 S. C. R. 595; Elangbam Manoi sL v 

Mgangban Tombi Singh, A. I. R. 1967 Manipur ■ Dan^odarn 

,955 Mys. 141 : F. L. R. (1955 Mys 

1959 Andh. Pra. 448 : (19591 1 Andh W R 9^0 • 

SR^eh *9®' Bom.'l36:6?£m.' 


tiff’, ^ff®®**™**** of written statement in appeal.- 

suit was for recovery of money on the strength of a 


■Probleni:~Th^ plain 
promissory note exe- 
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cuted by the defendant on 28-1-62. The defendant admitted th^ execution of 
the promissory note. He, however, contended that no consideration passed 
thereunder and that it was given by way of a security on behalf of his 
brother-in-law who was alleged to have committed theft and was called 
upon to execute a promissory note. The plaintiff’s suit was dismissed by 
the trial court. 

The plaintiff accordingly filed an appeal. Argumenti in the appeal 
were heard by the Subordinate Judge. When the plaintiff’s advocate present- 
ed an argument in appeal that the defence case of theft in 1962 runs counter 
to his averment in the written statement that the theft was in 1963, the 
defendant was aroused to his senses. The Subordinate Judge reserved the 
Judgment to 25-9-67. On that day, the defendant filed an application 
before the appellate court for amendment of the written statement, alleging 
that, in written statement the year ‘1963’ was a mistake for ‘1962’ and that 
as it escaped the notice of the defendant by inadvertence, it should be 
allowed to be corrected. 


le buboidinate Judge accepted the defendant’s contention that the 
inisia vc was a one and escaped the notice of the defendant. Ht 

iu\\c\ci, icld that the amendment should not be allowed as it might affece 
the plainliirs argument in appeal. 


Judge 


1 he question lor determination is 
iclusing ainendincnt is justified. 


wl^ctl.tr tins order 


of the Subordinate 


Solution. — 1 he Subordinate Judge reached tJie correct conclusion in 

sa\ ing that tlie year 1963 in a j aragraph of the written statcmeiit was given 

by mistake for tJie year 1962 and this conclusion is based on the patent 

lact that the defendant admits the execution of the promissoiy note dated 
28-1-62. 


It can hardly be denied that the defendant was not vigilant nor diligent. 
But the a n^adm ;rit cannot be rej^ctsi in all ‘casis whsra there is a lack 
of vigilance or diligence on the part of the defendant. The crucial testis 
whether what the defendant avers now is true or not. The Subordinate 
Judge fell into an error in the exercise of his jurisdiction in refusing amend- 
ment merely on the ground of delay and lack of vigilance, Hii view that, 
if the amendment is allowed at a late stage it would certainly be dangerous 
to the plaintiff’s contention in appeal, is wholly untenable. If a, mistake was 
committed by inadvertence and the Court is of opinion that the amendment 
should be allowed, inadvertent mistake cannot be permitted to continue 
merely because on its basis a contradiction had been shown and the 
argument already advanced in appeal was to fail. He should have allowed 
the amendment by compensating the plaintiff with costs. Mere delay by 
itself is not a ground for refusing amendment. 

ij a party who has obtained an order lor leave to amend, does not amend 
accordingly witliin — 

(a) the lime limited for that purpose by the order ; or 

(b) 14 days from the date of the order if no time is thereby limited, 
he shall not be permitted to amend after the expiration of 



PLEADINGS GENERALLY 


107 


(a) such limited tiioe as aforesaid ; or 

(b) such 14 days, 

as the case maybe, unless the time is extended by the Court. (O. 6, 

R. 18). 

This Rule 18, thus, lays down the ejfect of failure to amend after the order'i 
of the Court. 

Appeal or revision against order allowing or disallowing amend- 
ment. No appeal lies against an order allowing or refusing an amendment. 
The reason is that it is not an appealable order. 

The view of the Allahabad High Court is that revision also does not lie 
against an order allowing or refusing amendment as it is an order of an 
interlocutory nature and is not a case decided within the meaning of section 

115 tf the Civil Procedure Code. (A.T. R. 1948 All. 22C. The Oudh 
Chief Court and Judicial Commissioner’s Court of Sind have also held 
likewise 1941 Oudh 6,3 and A. I. R. 1946 Sind 36). 

The Nagpur High Court lias, however taken a difTerent view and has 

held that revision lies against an order refusing amendment of nleadino- 
(A I. R. 1946 Nag. 5j. picaain^. 

Power of Court to take notice of events occurring subsequent to 
the i nstitution of suit.— Ordinarily, no notice is taken by the Courts of 
events occurring after the suit, and the decree is passed with reference to the 
date on which the suit is instituted as nothiitg arising after the date of the 
suit can create new cause oi action nor can it complete one formerly 
incomplete. Thus where the plamiifl' has no cause of action at all to 
insiilutc a suit, he will not ordinarily be allowed to take advantage ofa 
cause oi action arising subsequent to the suit and claim relief on that' basis 

nor wlicre a plaiiiiiff has a ( ause of action on the date of suit will relief be 
ordinarily refused to liin. on that basis by reason of subsequent events If 
a suit ft>r redemption is premature, it cannot be decreed because the 
period of mortgage has expired during its pendency. 

Very often, however, the Courts do take notice of such events and 

even of events occurring during the appellate stage and permit the reliefs 

to be included on the basis of these events. This is ordinarily done 

fa) to avoid multiplicity of suits ; 

(b) to do justice between the parties ; 

(cj when the original relief claimed has, by reason of change in the 
circumstances, become inappropriate. 

Sometimes, it is not merely in the power of the Court but it becomes 

tu-*' I notice of subsequent events because if this were not done 

oecision might be wholly infructuous. In A. 1. R. 1939 Nag. 242 there* 

was a mortgage executed in favour of B and D. B alone sued upon the 

P^"dingthe suit, D died and his right to recover the debt 

/irW that, although B had no right to sue on the 

r *'*8^*^ "'hen D died. Thus, the 

act ol death of D pending suit after the institution of the suit, was taken 

nto account imd the dfcrce was £i\(ntoB. Tn A.I.R. 1944 Oudh. 422 it 
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was observed that it is incumbent upon Courts of Justice to take notice of 
even ts which have happened since the institution of the suit and to mould 
its decree according to the circumstances as they stand at the time the 
decree is made. Consequently, in a suit against an Association by some of its 
members the Court can take notice of the proceedings of a general meeting 
held by the Association after the institution of the suit. In A. I R 1933 
Sindh 371,\X wp held that the general rule does not apply to partition' suits 
and in them, the rights of the parties should be finally settled having regard 
to the events occurring upto the date of the decree. This principle was 
also upheld in 1931 Madras 200 and it was laid down that where a suit has 
been adjusted by a valid compromise and it is brought to the notice of the 

v-^ou t, the Court is bound to consider whether the suit has been adjusted bv 

a compromise. ^ 

This discretionary power of departure from the general rule will not 
be exercised, — 

(ij Where it would have the effect of taking away the jurisdiction 
of the Court. 

(ii) Where there is great delay in making the application,; 

(iii) Wheie fresh enquiry into other facts becomes necessary; 

(iv) Where the subsequent cause of action is said to arise by virtue of 
something done in the suit itself ; 

(v) if the subsequent caus' of action is entirely different and distinct 
from tlie original one. 

Wliere it is possible for the court to take notice of subsequent events, 
the court may allow amendments in the pleadings on those grounds. Thus, 
if pending a suit for declaration, defend int takes possession or plaintiff 
becomes entitled to possession, the plaintiff may be allowed to add a prayer 
for possession by way of amendment. Similarly, if pending a suit for 
partition by a plaintiff against his two brothers, one of the brothers dies, the 
plaintiff can amend the plaint and claim 1/2 share instead of 1/3. 

Question often arises whether the Appellate Court may take cognizance 
of events occurring subse'juent to the passage of the decree. Ordinarily, the 
rule is as stated above. Introduction of ne v rule. Order 41, rule 33, however, 
enables the Appellate Court to pass any order which ought to have been 
passed. It may also pass such further or other order or decree as the case 
may require. Thus, it is clear that the Appellate Court may give such 
judgment as ought to be given if the case came at that time before the Court 
of first instance. 


I 



CHAPTER VI 

PLAINT 


Plaint. — Every suit is instituted by presenting a plaint to the Court or 
such officer as it appoints in this behalf. 

Every plaint shall comply with the rules contained in Order VI 
(Pleadings generally) and VH (Plaint, so far as they are applicable, (Order 

4, R. 1). 

A plaint may be broadly divided into the following two parts : — 

(i) The first part may be known as the part dealing rvith the substantial 
portion. 

It consists of the cause of action, that is, the material facts on which 
the plaintiff claims relief. 

(ii) The second part may he formal one. 

It contains — 

^a^ the date on which the cause of action for the suit arose ; 

(b) the facts bringing the suit within the jurisdiction of tlie court ; 
and 

(cj the valuation of the suit for purposes of jurisdiction and court- 
fee. (or essential requisites of plaint). 

Particulars to be contained in plaint.— fl) T le plaint shall contain 

the following particulars : — 

(a) the name of the Court in which the suit is brought : 

O * 

(bj the name, description and place of residence of the plaintiff ; 

(c) the name, description and place of residence of the defendant, 
so far as they can be ascertained ; 

(d) where the plaintiff or the defendant is a minor or a person of 
unsound mind, a statement to that effect ; 

(e) the facts constituting the cause of action and when it arose ; 

(f) the facts showing that the Court has jurisdiction ; 

(g) the relief which the plaintiff claims ; 

(h) where the plaintiff has allowed a set-off or relinquished a portion 
of his claim, the amount so allowed or relinquished ; and 

(i) a statement of the value of the subject-matter of the suit for the 
purpose of jurisdiction and of court-fees, so far as the case admits* 
(O. 7,R. 1). 

The title of a suit may be as follows : — 
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“In the Court of 

Suit No of 

years, resident of 


C. D., 


son of 


Plaintiff 

Against (or Versus) 

, aged. ..years, resident of 


Defendant,’’ 


The description of party may also be as follows ; 


rr^nctu’ , aged years, resident of Kanour bv his 

co,„m„.ed „.,cr,.ey C. D., „f aged years, re.idenl offin^ur ” 

(b) Name desenptio i and place of residence of plaintiff.— Where a 

plLder'shair""^ P^^rtners .n the name of their firm the plaintiff, or their 


rlprl writing by, or on behalf of any defendent, forthwith 

declare in writing the names and places of residence of all the persons constitu- 
ting the firm on whose behalf the suit is instituted. (O. 30, R 2 (Ij) 


suit , 


Every suit by a minor is instituted in his name by a person who, in such 
IS called the next jriend of the minor (O. 32, R 1) 


f„r application by the next friend should be filed 

tlic puipnscs (.1 a[)pointing him as the next friend. It is necessarily implied. 


, ^ suit is instituted without the next friend according to Rule 2 

the defendant is entitled to apply to have the plaint taken off the file with 

costs to be paicl by the pleader or other person by whom it was presented. ’After 

hearing the objections, the Court is empowered to pass such order as it thinks 
tit under Rule 2. 


The description of the f/aintiff jninor may be as follows : — 

“A. B., a minor, son of resident of , Allahabad, by 

C. D. (or by the Court of Wards), his next friend 

plaintiff” 

Rules 1 and 2 are silent as to how the dispute, if it arises, as to whethe 
the plaintiff is a minor or not, is to be decided. 

j.*^) Name, description and place of residence of defendant, — Where 
the defendant is a minor ^ the cc-urt, on being satisfied of the fact of his minority, 
appoints a proper person to be guardian for the suit for such minor. (O. 32, 

R. 3 (1). 

Appointment of guardian of a minor defendant in a suit. — An order 
(of the court) for the appointment of a guardian for the suit may be obtainedr 
upon application — 

(a) in the name -and on behalf of the minor ; or 

(b) by the plaintiff. (O. 32, R. 2). 
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Such application shall be supported l)y an alhdavit verifyini^ the fact 
that — 


(a) the proposed guardian has no interest in the matters in controversy 

in the suit, adverse to that of the minor ; and 

(b) lie is a fit person to be so appointed. (O. 32, R. 3). 

rSo order shall be made on the application except — 

(a; upon notice — 

(i) to the minor ; 


(ii) to any guardian of the minor api^uintcd or declared by an 
authority competent in that behalf ; 

(iii) where there is no such guardian, to the father or other natural 
guardian of the iniiu^r ; and 

(iv) where llieic is no father or other natural guardian, to the 
persen in whose care the minor is ; and 


(b) after heaiing any oljcction wliicli may be urged on behalf of any 
person served with the notice. (O. 32, R. 4). 

It was held in the case of Doss v. Kassirn Sait. T. L. R, (1893) 16 

Mad. 344, that on minority being alleged and denied, — • 

(a) a guardian should be appointed for the purposes of the inquiry ; 

(b) a preliminary issue should be recorded raising the question 
whether or not the defendant is a minor ; 

(c) it should be tried and adjudicated upon the same way in which 
any other material issue is tried and decided ; 

(d) if the defendant is found to be a minor, a guardian for the suit 

should be appointed for him ; and 

(e) if he is found not to be a minor, ilie guardian appointed for the 

inquiry s hould cease to act, the defendant conducting his own 

case. 


l‘o the same effect is the case of Raingobind v. Siial Singh, A. I R 199 , 

Pat. 489 : 96 I. C. 273, where Adami, J. held. 

“If there is any doubt as to the minority of the defendant, that question 
ought to be made an issue in the case and the court ought to decide whether 
It IS a case in which a guardian ought to be appointed. 

It is not sufficient for the court by just looking at the defendant to come 
to a conclusion that he is not a minor.’* 


In re, Narasimha Bhaitachariar, A. I. R. 1939 Mad. 657 : (1938') 2 M 
L- J. 810, it was held .* 

... ‘‘Where the court has permitted the plaintiff to sue by his next friend, 

“Ii that order is set aside, it is not competent to raise an issue as to the 

question whether the plaintiff is incapable of protecting his interest then suin? 
or being sued. ^ 
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...X, f°eS of"'' 

app.,imS“is ?c"“lM,ed ““ f” * •■“ 

^a) retirement ; 

(b) removal ; or 

(c) death, 

includilTg— throughout all proceedings arising out of the suit, 

(a) proceedings in any appellate or revisional court ; and 

(b) any prccecdings in the execution of a decree. (O. 32, R. 5), 

may act as next friend of a minor plaintiff or be appointed 
guardian for a minor defendant — Any person— 

(a) who is of sound mind ; 

(b) who has attained majority, 

(c) whose interest is not adverse to that of the minor ; 

(d) who is not, in the case of a next friend, a defendant ; 

(c) who is not, in the case of a guardian for the suit, a plaintiff, 

R. 4 guardian for the suit. (O. 32, 

authority no per^'n othpr guaidian appointed or declared by competent 

the tS; or he 

for reason to I.'e reiorded^ thatiriffoTth considers, 
permuted to act or fce appointed, as the case may be. (O. 32, R. 4 (2))1 

(O. 32, without his consent be appointed gu rdian for tlr j suit. 

suit, thl^CouJfmay— willing to act as guardian for the 

a) appoint any of its officers to be such guardian ; 

incurred by such officer in the perfor- 
^ mance of his duties as such guardian shall be borne — 

(ij by the parties ; or 

(ii) by any one or more of the parties to the suit ;v,or 

(ill) out of any fund in court in which the minor is interested ; and 

(c) give directions for the repayments or allowance of such costs as 
R^*r(4)^"'^ circumstances of the case may require. (O. 32, 


Duties of next friend or guardian for the suit.— ]. A next friend or 

guardian for the suit shall not, without the leave of the court, receive any money 
or other movable property on behalf of a minor, — 

(a' by way of compromise before decree or order ; or 
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(b) under a decree or order in favour of the minor. 

Where the next friend or guardian for the suit — 

(a) has not been appointed or declared by competent authority to be 

guardian of the property of the minor ; or 

(b) having been so appointed or declared, is under any disability known 
to the court to receive the money or other movable property, 

the court shall, if it grants him leave to receive the property, require 
such security and give such directions as will, in its opinion, sufficienUv protect 
the property from waste and ensure its proper application. (O. 32, R. 6). ^ 

coi.rr^’ fnend or guardian for the suit shall, without the leave of the 

’ ATf'' J recorded m the proceedings, enter into any as^reement or curntnl 

friend 

Any such agreement or compromise entered into without the leave of the 
rourt so recorded, is voidable against all parties other than the minor. (O. 32, 

Retirement of next friend.— Unless otherwise ordered by the court a 
next friend shall not retire without— ’ 

(a) first procuring a fit person to be put in his place ; and 

(b) giving security for the costs already incurred. 

an "f « ««« i> ^.ppor.cd by 

(a) the fitness of the person proposed ; and 

(b) that he has no interest adverse to that of the minor. f() V) R 

Removal of next friend. — Where — * * ^ ' 

mhir/or‘ of the 

defendant whose interest is adverse to 

‘hat the minor, interest 

(c) he does not do ]jis duly ; or 

(d) dming the pendency of the suit, lie ceases to reside within l.idia ; 

(e) for any other sufficient cause, 

hi, reSfotab ''' '» I*/ - a=lP..<U.n 1„, 

The cour., if ,4,i,l,c<l of ,].e eolficieocy of the c.u,= .„i,,„ed, 

(a) order the next friend to be removed accordiiigly ; a, id 

WheL-*"^ “ thinks"fit.’(0. 32. K. y (1)). 

^ ^ author! t/Tompe^enThdhifb^^^^^^ declared by an 

^Ss'i^bThTmTe^lp^otm^fn^tL^ appointed or declared, rvho 
the court shall- ‘he next. friend, 
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(a) remove the next friend unless it considers, for reasons to be recorded 
by it, that the guardian ought not to be appointed the next friend 
of the minor ; and 


(b) thereupon appoint the applicant to be next friend in his place upon 

such terms as to the costs already incurred in the suit as it thinks 

fit. (O. 32, R. 9 (2)), 

Stay of proceedings on removal, etc., of next friend. — (1) On the 

retirement, removal or death of the next friend of a minor, further proceedings 
shall be stayed until the appointment of a next friend in his place. 

(2) Where the pleader of such minor omits, within a reasonable time, to 
take steps to get a new next friend appointed any person interested in the 
minor or in the matter in issue may apply to the Court for the appointment of 
one, and the Court may appoint such person as it thinks fit. (O. 32, R. 10). 

Retirement and removal of guardian for the suit. — Where— 

(a) The guardian for the suit desires to retire ; or 
^b) he does not do his duty ; or 

(c) other sufficient ground is made to appear, 

the court may — 


(a) permit such guardian to retire ; or 

(b) remove him; and, 

(c) make such order a.s to costs as it thinks fit. 

fO. 32, R. 11 (1)1. 

Appointment of new guardian for the suit. — 

pendency of the suit, the guardian for the suit — 

(a) retires ; 

(b) dies ; or 

(c) is removed by the court, 

the Court shall appoint a new guardian in his place. 


Where, during the 


(O. 32, R. 11 (2)). 


Course to be followed by minor plaintiff or applicant on attaimng 
majority. — ( 1) A minor plaintiff or a minor not a party^ to a suit on whe^e 
behalf an application is pending shall, on attaining majority, elect whether he 
will proceed with the suit or application. 

(2) Where he elects to proceed with the suit or application, he shall 
apply for an order discharging the next friend and for leave to proceed in his 

own name. 


(3) The title of the suit or application shall in such case be corrected so 
as to read henceforth thus : 

“A. B., late a minor, by G. D., his next friend, but now having attained 

majority.’* 

(4) Where he elects to abandon the suit or application, he shall, jfa 

plaintiff cr sole applicant, apply for an order to dismiss the suit , l 

on repayment of the costs incurred by the defendant or opposite party oi whicn 

may have been paid by his next friend. 

(5) Any application under this rule maybe ma.de ex parte : ^ut no order 

discharging a next friend and permitting a minor plaintiff to proce^ in h . 
own name shall be made without notice to the next friend, (U. iZ. iz). 
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?' "r'o ?„TS2 r’r.^Kir k'"™'”"''" ■"' 

I application shall be served on the nrw^ r • j 

co-plaintifF and on the defendant. '''' 

(3) The costs of — 

(a) all parties of such application ; and 

aircc.‘?,U'’.'“:rd,!;Lre"^'SJL:^"^ * 

m.j.,rhrmT.;pl'' rhaiT/S-i.'iiu'iz f ■"’V"" "" »" 

d.snnssed on the ground that it was unreasonabl^orimproV^r!' 

Notice of the application is served on all the parties concerned, 
may— satisfied of such unreasonableness or impropriety, 

(a) grant the application ; and 

(b) order the next friend to pay the costs of all parlies in respect of 

‘‘PP'jcation and of anything done in the suit ; or ^ 

tej rnakt' such other order as it Uiinks fit. (O, 32, R. 14) 

or against persons of unsound mind Tlie nmuIcJrvn i 

pc'il:;;- » r.. a, .i,eJ 

fa) adjudged to be of unsound mind ; and 

( J; who though not so adjudged, are found by the court, on inquirv bv 
reason of unsoundness of mind or mental infirmity, to be incaLblo 

«l p™cc„„„ ,l,e,r when „ bci^s »ad.'"“f 32 

“ f'™” m.W or of „eak 

a porsoo of u.„ou„d mil., I (o7 of weak mVndTby b' a jili fexVfVienA"*''*'’"'’ 

.«<! fXoTSioV's ‘liiSf s ““o 

the person on whose behalf the plaint is presented wa fv ^ enquiry that 

■to iJJl ttU’ur tt'til'faffv -a'’' "T' " 

mental iafiemity, loc.pabl. of protecting h, iTre,” feSrorSeitemif 
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ting the next friend to represent such a person is not final. It is always open 
to tlie defendant to take out an independent application to have the said order 
revoked when the court can go fully into the matter. But when once the court 
permits the next friend to sue on behalf of such a person, it is not open to the 
court to raise an independent issue in the trial as to the competency of the next 
friend to represent him in the suit,’* 

This Rule 1 5 places persons of unsound mind in the same position as 
minors and makes the provisions of Rules 1 to 14 applicable to them. It will 
thus be clear that persons who are of unsound mind or are suffering from 
mental infirmity and are thereby incapable of protecting their interests, are 
placed on the same footing as minors for the purpose of legal proceedings by or 
against thenj. It must, however, be remembered that Order 32 deals only 
with procedure. It does not confer on minors or persons of unsound mind any 
right of any sort. 

Rule 15 postulates an inquiry, if the unsoundness of the mind of the 
plaintiff and the fact that he was incapaflc of protecting his interests are 
disputed by the defendants. 

Before or after any such inquiry is made, the judicial authorities lay 
down the procedure as to how the applications under Order 32, whether they 
iall under Rule 1 or Rule 15, should be disposed of. 

When an application is filed on belialf of the next friend alleging that the 
plaintiff is eillicr a minor or is of unsound mind, along with the suit which the 
next friend lias instiuilcd in the name of the minor or the insane, ordinarily 
notice should be given to the defendants to find out whether they desire to contest 
the application. 

In some cases, however, it is held that an ex parte order can be passed on 
such an application if the court is satisfied that prirna Jade the plaintiff is a 
minor or insane and as such incapable of looking after his interests, for 
appointment of a next friend. Such an order obviously would not be final. 
Since the order in such a ( ase would be passed behind the back of the defen- 
dant, it is always open to him to question the correctness of the order. If he 
fails to question the correctness of such an order during the trial of the suit, 
he would not be permitted to raise the objection that the plaintiff was not 
minor or insane at the time when the suit was instituted or that he was 
incapable of protecting his interests, for the first time in appeal. 

If the defendant, however, chooses to dispute the correctness of that order 
he can ask the trial court which had passed the ex-parte order, to make the 
necessary inquiry into the question whether the allegations made by the next 
friend are correct, The Court is bound to reopen the question and make a 
proper inquiry in lliat behalf. In such a case, after inquiry, if it is found that 
the plaintiff was minor or insane and was incapable of looking after his 
interests on the date when the suit was instituted, the Court can permit the 
guardian or the next friend to continue the suit. And in case it^ is found that 
the plaintiff was not a minor or insane on the date of the institution of the 
suit and there was no necessity for the guardian or the next friend to represent 
him, proper orders in that behalf should be passed. 


When 


(a) the defendant raises an objection and questions the allegations made 
in the petition that the plaintiff is minor or insane and is, there- 
fore, incapable of looking after his interests ; and 

(^b) (i) no ex-parte order is passed ; or 

(ii) even if it is passed and is questioned by the defendanti 
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this question has to le Friedas a preliminary issue before any other 
matter is considered or isposed of in the suit ; 

and, for the purpose of such an inquiry, the court will have a tentative 
order either — 


(a) with the consent of the defendant, or 

(b) on prima facie material before it, 

allowing the guardian or the next friend to continue to 'represent the 
plaintiff until the inquiry is over. 

Any decision given on such an inquiry would be binding upon the parties 
in so far as the trial court is concerned. But when ultimately the matter goes 
in appeal a s consequence of the trial of the suit, it is open to the appellate 
court to see whether the order appointing the next friend or tire guardian was 
validly made and, in that connection, the appellate court can certainly go into 
the question whether the plaintiff, on the date when the suit was instituted, 
was minor or insane and was consequently incapable of protecting his 
interests. 


In any case, the inquiry and the determination of such a question would 
be only under rule 1 or rule 15. The purpose and the scope of the inquiry obviously 
is very much limited, the purpose being to give proper representation to the 
plaintiff who is minor or insane. The law as a general principle treats all acts 
of an infant which are for his benefit, on the same footing as those of an adult 
but will not permit him to do anything prejudicial to his own interests. This 

princi pie regulates not only the infant’s capacity to acquire and dispose of 
property but also is acknowledged in reference to legal proceedings instituted 
by or against him. The scope of the inquiry, therefore, has to be only limited 
for the procedural purposes that is lo say, lo give proper representation to the 
plaintiff ii he is found to be insane or minor on the date when the suit was in- 
stituted. The inquiry is not. U.crefore, expected to travel beyond this limited 
field. 


Any order passed under Rule 15 does not finally decide as to w'hether the 
plaintiff was i nsane at ihe time when the transactions attacked in the suit 
were entered into by him. 'Fhat is a matter which has to be expressly made a 
subject of issue and will have to be gone into like any other issue in a regular 
trial and will have to be ultimately decided in the suit, itself. 

When the question which arises in the petition under Rule 15 and wliich 
arises in the main suit itself is the same, greater care is required to be taken 
to see that any order passed under Rule 15 does not transgress its legitimate 
limits and thus allowed to affect the main question involved in the suit. 

The order under Rule 15 is not made ap^^ealable under Order 43, 

C. P. The High Court, however, can, in appropriate cases, revise the order 

under section 115, C. P. C. That does not, however, I'reclude the defendants 

from raising the objection at the time of the appeal, if it becorries necessary, 

that the order appointing the next friend of the plaintiff was passed either 

because the plaintiff was not insane or of weak mind within the meaning of 

Rule 15 on the day when the suit was instituted or was not capable of looking 

after his own interests. The Appellate Court will have to go into that 
question. 


It is true that the order appointing the next friend does not deal with — 

(a) the subject-matter of the suit, or 

(b) the issues involved in it. 



118 


Law of pleadings 


the next friend, can certainTv'l^e'^aon or not as is filed by 

the finding in regard to the unsonndne^s ofTnd w^s iorrTc?^’ 

to the unsoundness of the mind'onile pkinUff 'on'^h ‘d^ *" regard 

instituted, tliey would have been prerlLed fnr 

appeal as is held bv Shah T in n T- °/-/ l'^ raise it in an 

It. however, necessarily follows from", '956 Bom. 102. 
^em.nts.i. the Ejection. Siif IJ: 

"“™pf p tz 

‘ b, o, again,. .He Central 

(“cn "'Vi'-o'r cSr ,.™c:drj'c»^e" "»’«■ 

.h- namf air'd dc,cri|,?™l;Il'„f“"r;r'i "'’‘“‘J 1 'T 

rr « aiiu place Ot residence of ihe nlaintlfF nr 

It IS sufTicient to insert the DDronriaip .. • f aelendant, 

C. (O, 27, K.3). ^ ppropriatt name as provided in section 79, C. P. 


Therefore, in suits by or af>'ainst a C'^- * i , . ./^r. 

tt^irrif^bl.'.' 'r"' Starrodublr'' pfiSd a" 

* 

circnn.SaS'c" w|,rch"kar„pT„'T::;^ “Tri”"” ““'r” 

to nrovc 1 I f ’ comprise every piece of evidence which is necessary 

the plaintiff u/r decree!''''" ''’'nch is necessary to be proved to entitle 

thepk!n\iffrplo"e bcf?r;"h 

cause of action is antecedent to the institution of the suit and everv 

1 amt must disclose a cause of action when alone tlie Court will' be able to 
proceed to a determination of the dispute. 

date action. It is not always easy to determine on which 

for 1 In t l ^^r:ts constituting the cause of action 

reoiiir t eccur on different dates and certainly all those dates are not 

observ!! paragraph of the plaint. P. C. Mogha 

bsei ves, The date of accrual of cause of action to be mentioned in the plaint 

r>ipt u ^ ° event which makes the cause of action for the suit com- 

vvords which gives the plaintiff the right of suit, e. g., in case of 
c o contract, the date of breach. It should be distinguished on the on ■ 

Parid Irom the date of any other previous fact which is part of the cause of 

ion date of contract, and, on the other hand, from that of any sub- 
sequent ^vent which is not material as part of the cause of, action, though it 
may ave been the exciting cause for the suit (tf. the date of demand of 
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damages and defendant’s refusal)/* The best thing is to mention the date of 
the starting point of limitation as that of the accrual of the cause of action. 

There is a general injj rcssion among the nitmltis of the legal profession 
that it is necessary to iiiaKc a demand for money due on a pronote (iliough 
payable on demand^ cr arrears of rent before a suit for tiicir recovery can lie. 
This impression is, however, fallacious, d he fact of demand and refusal do 
not constitute cause of action and consLCtuenily ilie cause ijf action cannot be 
said to arise on the date of demand and refusal. I his, iiowevcr, excludes the 
case of a proriote payable at sight where pn senialion is a necessary part of tlie 
cause of action. 

Some typical instances of accrual oj enu^c oj action arc as follows : — 


(^) 

In suit for darrages f< r 
breach of contract. 

The cause of 
action arises 

on the date of breach. 

% 

In suits for damages 
for tort. 

>> 

on the date wlien the 
i'>rt was committed. 

(^) 

In suits for ejectment. 


on the date on wliicii 
plaintiff’s right to sue 
accrued. 


In suits for possession 
of property alienated 
by Hindu widow. 

>> 

on the date of death of 
the widow. 

(^) 

Suits for money due on 
pronote. 

9 ) 

on the date of the pro- 
note. 

{/) 

In suits on series of 
loan. 

99 

between — and — on the 
day each loan is taken. 


(f) Facts showing jurisdiction of Court. — Under clause (f) of Rule 
1 of Order 7. the plaint shall contain the facts showing that the Court has 
jurisdiction. 

What is required to be mentioned in the plaint in the paragraph pertain- 
ing to the jurisdiction of the Court is not merely the fact that the Court has 
jurisdiction but the fads showing that the C'ourt has jurisdiction. 

Generally speaking, this paragraph should be framed in any one of the 
following ways, as the case may be 

The defendant resides at Saharanpur within the jurisdiction of this Court. 

Or 

The property in respect of which this suit is brought lies within the juris- 
diction of this Court. 


Or 

The bond was executed and money borrowed at Simla, within the juris- 
diction of this Court. 


Or 

The money payable under the contract was made payable at Allahabad, 
within the jurisdiction of this Court. 
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Or 

The defendant caused the wrong complained of in this plaint at Fateh- 

pur, within the jurisdiction of this Court. ^ ^ 

Principles governing jurisdiction of Courts.-l. The Civil Court 

has juiisdicuon to tiy all suits ot a Civil nature except those of which its 

A'rR"969 [Ram Awdamb . . JatasS^kS. 

K. 1969 All. 526 (l.B.) 1968 A. L.J.;1108, 1968 A. \\A R. (H. G.j 

' Under section 9 of the Code of Civil Procedure, a Civil Court can 
entertain a suit of a Civil nature except a suit of which its cognizancris 

cither expressly or i nphe lly barred. (Abdul IVaheed Khan v Bhawani A T R 
1966 S.C. 1718: 1966 M. P. L. J . 954^ 1966 Jab. L.J. 102^ ’ 

2. It IS for the party who seeks to oust the jurisdiction of a Civil Court 
to establish Its contention. [Abdul Waheed Khan v. Bhawani, A. I. R. 1966 

S. C. 1 7 1 ). 

3. A statute <msiing the jurisdiction of the Civil Court must he 
Strictly const, uccl. ibid). 

n which determines the jurisdiction of a 

Court. {Ram Awalamb v.Jata Shankar, A. 1. R. \%9 All. 526 IF B ) at natre 

536; 1968 A. L.J. 1108. c.; at page 


So far 
(Regulation 
as follows ; 


as the first paragraph of section 4 of the Bihar Money-lenders 
of 1 ransactionsi Act, VII of 1939 is concerned which provides 


“Mo court sliall entertain a suit by a money-lender for the recovery of 
a loan advanced by him after the commencement of this Act unless such 
money-lender was registered under the Bihar Money-lenders Act, 1938 at 

the time when such loan was advanced ” 


the impediment is on tiie courts in entertaining suits by money-lenders 
for recovery of loans achanced by tliem, unless such money-lenders are 
registered under tlic Bihar Money-lenders Act, 1938, when the loans were 
advanced. 


Unless a plaintiff pleads in his plaint facts which would make the suit 
prime facie cniertsiiusLhlc by the court, it can hardly be said that the plaintiff 
has discharged the duty put upon him by Rule 1 (f) of Order 7 of the Code of 
Civil Procedure. 

It may be that the defendant has to put forward the plea in bar in his 
written statement, but the question still remains to be answered as to what 
will follow thereafter. Their Lordships of the Supreme Court have stated in 
the case of K. S. Nanji and Co, v. Jatashanker Doss^ A. 1. R. 1961 S. C. 1474 : 
1961 B. L. J. R. 514, that, under the Evidence Act, there is an essential 
distinction between the phrase ‘burden of proof’ as a matter of law and 
‘pleading’ as a matter of adducing evidence. TJieir Lordships have stated 
that, under section 101 of the Evidence Act, the burden, in the former sense, 
is upon the party who comes to court to get a decision on the existence of 
certain facts whicli he asserts and that burden is constant throughout the 
trial ; but the burden of proof, in the sense of adducing evidence, shifts 
from time to time, having regard to the evidence adduced by one party or 
the other oi' the presumption of fact or law raised in favour of one or the 
other. 

On this interpretation of law, the essential onus to prove that a suit is 
not hit by section 4 of the said Bihar Act No. VII of 1939 and is maintain- 
able, must be upon the plaintiff. It may be that even somCj slight evidence 
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adduced by the plaintiff will shift the burden on the defendant to prove 

thatthesuiiis not entertainable by the court, but that burden on the 
tlelendant is a burdea ‘as a matter of adducing evidence.” The second kind 

nr. 02 of the Lviuence .Act whereas the onus of proof under section 
of i 10 Evidence , Act IS inflexible. Therefore, it must be held that the 

onustoiacne as a matter of law that the suit is entertainable without 

• egistratioj^^, IS on the plaintiff, in view of the bar under the firsT parTuraph 

ot section 4 ot the said Bihar Act No. Vll of 1939, ^ o P 

h ivc bi^ I"" the forum for a suit (or the place of suiim) 

have been laid down in various sections of the Cbde of Civil Procerlnri^ 
which arc stated below i'rocechire, 


w, "r.v7S'7s;c;L ■" «/"» 


y jurisdiction 

It the trial court has jurisdiction to entertain the ^nlr it Ko *u 

iarv lutwer oAi .. _ ^ntcriain tne suit, it has the 

all necessory and appropriate 


necessary power or jurisdiction to pass 
orders in it. 


2. Where subject matter situate. -Suds,— 

subject to the pecuniary or other limiuiions prescribed by any law, 

^profits unnuwahle fJiojjerty with or without rent or 

(1j^ tor the partition of iininovable property ; 

(c) for— 

(i) toreclosure, 

(ii) sale, or 
tiii) redemption, 

in the case of a mortgage of or charge upon immovable property ■ 

(d) for the determination of any other right, or interest in i.’nmov- 

able property ; ’ 

(e) for compensation for wrong to inunovable property ; 

StacL'ent? distraint or 

shall be instituted in die court within the local limitc nf u 
jurisdiction the property is situate. '^hose 

But a suit to obtain — 

(i) relief respecting immovable property, or 

(ii) compensation for wrong to immovable property, 
held by, or on behalf of, the defendant, 

pcrson^lreSSci' '•'ro-S'' hi. 

may be instituted either — 

16 
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(i) iti the court within the local limits of whose jurisdiction the pro 
perty is situate, or 

(ii) in the court within the local limits ot whose jurisdiction the 
defendant — 

(a) actually and voluntarily resides, or 

(b) carries on business, or 

(c personally works for gain. (Section IG). 

Suit for immovable property situate within jurisdiction of 
different courts — Where a suit is to obtain — 

(ij relief respecting im.uo able piopcrty, or 
ii) compen.-alion for wrong to immovable property, 
situate within the jurisdiction of different courts, 

the suit may ije instituted in any court within the local limits of whose 
jurisdiction any portion of tiic property is situate. 

But, in respt^ct of th value of subject-matter of the suit, tiie entire 
claim is cognizable by such court. (Section 17). 

Uncertain local limits of jurisdiction of courts. — Where it is 
alleged to be uncertain within the local limits of the jurisdiction of \vliich of 
two or unjrc courts any immoval le property is situate, 

any of these courts may, if satisfied that there is ground for the alleged 
uncertainty, — 

(a) record a statement to that effect ,* and 

(b) thereupon proceed to entertain and dispose of any suit relating to 
tliat property. 

[But the suit must be one with respect to which the Court is competent 
as regards 

(i) the nature of the suit ; and 
(iij the value of the suit, 

to exercise jurisdiction. (Section 18 (1)). 

Suit for compensation for wrongs to person or movables. — Where 
a suit is for compensation for wrong done to — 

(a) the person ; or 

(b) movable property, 

and the wrong was done within the local limits of the jurisdiction of 
one court, 

and the defendant — 

(a) resides, or 

(b) carries on business, or 

(c) personally works for gain, 

within the local limits of the jurisdiction of another court, 

the suit may be instituted, at the option of the plaintiff in either of 
the said court, (Section 19). 

Illustrations 

(a) A, residing in Delhi, beats B in Calcutta, B may sue A cither 
in Calcutta or in Delhi. 
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cause of 

shall 1)0 


(!•) 


(0 


its solo or principal 
^iri^in-' at any place 


<; KSr„:i.Sa '• 

Other suits to be instituted where defendants 

works for gain ; r ' P'^sonally 

;iSdet or" ‘ -I’untadW 

personally work for uain as afon-s;<l’l ^ w husuiess, or 

tution ; or ^ ’ aluicsaid, acqu.cce in such insti- 

'ai'^eof action, whollv or in nan arises 

.Wll ,1 , cm, „ 

whore u has also a subordinate office . a\ such place 

Jllusiraliorii 

by ids acriii^^ill^r carries on business in Delhi H 

u> ais agent in (.alcuiia, buys ooods of A .. ■^t.ini is 

deliver them to the l^ast IndLiri^. i * /i requests A to 

the goods accordintdy in C alcutta 'f>mpany. A deli\ers 

'"“V “ Joe Oe price 

.ri»y,ci„ Deil,p„.|,cceiic.„icc„„ p;;hc“''’' 

A resides at .Simla, I) at Calcutta and Cat Delhi \ It i/' 

being together at Hanaras H and C rn^h^f- . ^ C 

payable on demand, and delivei it to a' X**"*'” P‘‘“"“ssory note 
Hanaras wi.ere the cause of aei:! arose V"" 
at Ca!< utta, a'hcre B rcMdos or ii I) II •’ 'nay also sue tlicm 

in eacii of th so causes if *he , . ' r "'‘T- ^ i 

the suit cannot proceed wilho deleiidant objects, 

(Section 20). 'ease of tl.e Court. 

nnd his son plaintiff .S. 1., .Nu-ust ’l' 13 th ‘behind him his svidow 

t'Kik out lette'rs of administurtion o l • ^ attorney of the widow of S C 
both S and the defendant were at AJalacca* thev'e r- '1 

agiecmem. S, the defendant and ceriair- either^ '* ' ^ compromise 

Malacca. Under ij.is compromise a<.reemelu I ,",7*' * '» a firm at 

aforesaid 5 shares in the Rubber jfstaic 2 ’l '2 d!' ^S'^ed tJiat, out of the 
said hrm then represented by the defern'kiit af the‘^“ Helong to the 

t > e re.na,n,ng 2 1 /2 shares svould belel. J to . i m | partner, and 

defendant agreed and undertook to recover the '■> d “a compromise, the 
for the 2 1/2 shares belonging to him?' account to .S 


(a) 


(H 
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On January 7, 1924, while S and the defendant were at Malacca, they 
eniered into an agreement, under which S transferred his remaining 2 1/2 
shares in the Rubber Estate to the defendant on receipt of 18,000 dollars as 
consideration. 

On September 14, 1927, S instituted a suit against the defendant in the 
court ef the Subordinate Judge, O place, in India, asking for— 

(i) a declaration that — 

(a) he was entitled to the original 5 siiares ; 

(b) the agreements W(‘re void ; and 

(ii) accounts and consequential reliefs. 

The plaintiffs alleged that the transactions oi 16-7-1915 and 7-1-1924 
were vitiated bv fraud and fraudulent concealment. I he fraud was committed 
on 7-1-19^4 and was discovered on or about 16-4-1924. 

The defendant was outside India for several months in 1926. On the 

date of the filing of the suit, the defendant was residing at a place P within 

the jurisdiction of the court of the Subordinate Judge at the place 1). Theie- 
fore, it must be held that the court of Subordinate Judge had jurisdiction to 
entertain and try the suit and the Indian Limitation Act was applicable to the 
suit though the cause of action may have arisen outside I ndia. 

Clause (c)— Cause of action.— Fhc term ‘cause of action’, though 
nowhere defined, is now very well understood. It means every fact which will 
be necessary for the plaintifif to prove if traversed in order to support his right 
to the judgment. (jVlohammad Khalil Khan v. Mahhub AH Mian^ A. 1-R* y 
P. C. 70* i. L. R. (1948) All. 571 ; Ram Awalamb v. Jata Shankar, A. 1. R. IJoJ 

All. *526 (F. B.) ; 1968 A. L.J. 1108: l968> A, W. R. (H. C.) 731). 

If the basic evidence to support the two claims is different, hen the 
causes of action, are also different. {Mohammed Khalil Khan v. Mahbub Ah Mian, 
A I. R. 1949 P- G. 78). For example, the cause of action for a suit based on 
title will be different from tlie cause of action for a suit based on p issession 
under section 9 of the Specific Relief Act. 

In each and every case, the cause of action <>f the suit shall liavi* to l-e 
strictly scrutinised to determine whether the suit is— 

(ij solely cognizable by a revenue court ; or 

fii) impliedly cognizable otily by a revenue court , or 

* 

(iii) cognizable by a civil court. 

Where, in a suit, from a perusal only of the reliefs claimed one 
of them are ostensibly cognizable oidy by civil court and at leas 
cognizable only by the revenue court, further questions whirh arise ^are 

(i) whether all the reliefs are based on the same cause of action and, 
if so,— 

(ii) (a) whether the main relief asked for on the ” 

action is such as can be granted only by a revenue , 

(b) whether any real or substantial relief (th^gh ^t^ HeV^nted 
' ' identical with that claimed by the plaintiff) cou 
by the revenue court. 
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In all cases contemplated under (a) and (b) above, the jurisdiction shall 
vest in ihe revenue court and not in the civil court. 

In all other cases of a civil nature, the jurisdiction must vest in the civnl 
court. [Ram Awalamb wjata Shankar, A. T. R. 1969 All. 526 (F. H.) . 968 
A. L. J. 1108; 1968 A. W. R. (H. C.) 731). 

The main point for comideralion in all cases where, on a deBnile cause 
of action, two reliefs can be claimed, is which of the two reliefs is^t main 
relief and which relief or other reliefs are ancillary reliefs. W here, irom tacts 
and circumstances of the case, the relief for demolition and injunction is the 
main relief, there can be no reason why the jurisdiction of the civil court 
should be barred. On the other hand, if it can be said that the mam rebel, 
that is 10 say, the real and substantial relief, can, on that cause of action, be 
of possession onlv, then the suit will definitely lie in the revenue court. t is 
difficult to lay down any hard and fast rule that where the suil is O'^'Ught 
against a lrespa^se^, the only relief which the plaintiff should claim as efiectne 
iclief, is that of posssesiou and he need not try to obtain an injection nidcr 
and get the constructions made by the trespasser demolished. The revenue 
courts have not been empowered to grant the reliefs ol injunction and demoli- 
tion and in case the cefe ndant refuses to lake away the materials from the. land in 
dispute after the decree for possession has been passed against him, the main 
object of the plaintiff would be frustrated. A civil court will, therefore, ^^vc 
the power to entertain the suit where the main relief sought by the plaintiff is 
that of injunction and dcmoliiion— a relief which can be granted by the civil 
court only. I'hc relief of possession will be merely ancillary relict which the 
cisil court can grant after having taken cognizance of the suit for 
injunction and denioliiion. [ibid). 


Once the suil is maintainable for the main relief in the civil court, then 
there is no bar for the ci\il touii to grant all possible reliefs IK-wing from the 
same cause of action. [Alewa v. Baldeo, A. 1. R 1967 All. 358 (D. B.) . 1966 
A. L. j. 1084 ; Rayn Awalamb v. Jata Shankar, A. I. R. 1969 All. 526 (h. B.). In 
the first case, it was hekl by a Division Bern h of the Allahabad High Court 
that where the suit was for cancellation of a sale deed on the ground of 
fraud and for possession, the main relief is for cancellation of document and, 
therefore, the ancillary relief for possession can also be granted by the civil 
court. The second Full Bench case differed from the view taken by the 
Division Bench in the case of Mukteshvari Rrasad Tewari v. Rum Wali, I. L. R. 
(1966) 1 All. 196 (D. B.):1965 A. L.J. 1137 that whenever a suil is for 
demolition and possession against a trespasser, it must always be held that the 
main relief is that of possession. The Full iknch held that the determination 
of the question as to which out of the several reliefs arising from the same 
cause of action, is the main relief, ivill depend on the tacts and circumstances 
of each case. It was further held that where, (mi the basis of a cause of 

action, — 

(a) the main iclief is cognizable by a revenue court, the suit would 
he cognizable by the revenue court only. 

The fact that the ancillary reliefs claimed arc cognizable by civil court, 
would be immaterial for determining the proper forum for the suit : 


(b) the main relief is cognizable by the civil court, the suit would 
be cognizable by the civil court only, and the ancillary reliefs 
which can be granted by the revenue court, may also be granted 
hv the civil court. 

4 
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reJeiiipfm, of s'curh5'‘i^I„dia ifwd —Tho nature of a ,uil ft, 

l•. ..pe^.y Ac,^ They"„Sa?e 'l; „r ™ “ “f 'he Trantfc; ' rf 

m(>rtgag,)r— ^ of this section recognises the right of a 

(i) on. payment or tender, at a nronrr timp i i 

mortgage money, ^ ^ place, of the 

(ii) to require the mortgagee 

‘lo\'he‘ rX“"l ‘o', '""'‘"“f and all Clcument, 

power of .l,e ,„or “'irlee f ' ' '““'“i"" "t 

(<- lU I he Cost of the Uiortgagor either— 


2 . 


to execute and (where the mortgage Jtas 
registered instrument to have registered an 
writing that any right in derogation of his 
to the mortgagee has been extinguished. 


been effected Iiy a 

acknowledgment in 
interest transferred 


\ snliseqnent elause in tliis section is to the effect tliat — 

' . the right conferred liy this section is called a right to rerleem and 
2. a suit to enforce it is called a suit for redemption. 

.\ suit for redemption is thus defined hv this section a* , o,.;* c 

enforcement of a right to redeem, and that right to redeem consists of the 

which the mortgagor is entitled to under clauses al ill and M 

mentioned above, on payment or tender, at a proper time and place of the 
mortgage money. oi tne 

f oTiscquently, a suit can be said to he a suit for redemption if the 
thee yiglHs this section as constituting the righto redeem 

arc. claiwerf in the xuit. ^ ‘^ uenn 

ifeven^^^^ even be possible to hold a suit to be suit for redemption 
It even one of those three rights is claimed in the suit. ^ 

This law io India is based primarily on the law prevailing in England, 
and the nature of suit for redemption in England has been held to be very 
similar. Reference may be made to Halsbury^s Lows of Ftiglavd, 3rd Edition 
\ ol. 27, paragraph 834 at page 424, which shows ‘ 


The common form order for redemption directs an account of what is 
due to the mortgagee under, and by virtue of the mortgage, and for his 
taxed costs of the redemption action, and directs that, upon the* mortgagor 
paying to the mortgagee the amount certified to be due within 6 months 
after the date of the ma^'ter’s certificate, at a time and place to be appointed 
by such certificate, the mortgagee shall. 
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(a) surrender or i^ive a statutory receipt, and 
'Ji) deliver up the title deeds ; 


and it furtlier directs that, if tlic morti^agor 
payment, his action is to stand dismissed with costs. 


makes default in such 


of 

of 


detaining a 

ndsconduct 


If one of two mi)rtgagees has disappeared, die costs 
vesting order to get his interest must b- borne, in the abseiuc 
by the other mortgagee, by the mortgagor. - 

If ihc mortgagee has been in possession, thordcr directs, as asrainst 
the mortgagee, on account of the rents and profits of the morf-a'red Dr.mp. w 
on the footing of wilful default ; and if the mortgagor alleges that nolliiuK 
IS due on the mortgage, a direction is added for surrender within 21 dav^s 

after the date of certificate, if, on taking the accounts, it appears that nothiiv'- 
is m tact due. 

Section 17 of the Mysore Money-lenders Act No 13 of In'-tn 
Itself to laying dtmn the maximum of arrears oft, to be alImvccUpTJ 

concerned with the interest that is to Lc 


^ - MW Aft V ^ 

allowed for the period thereafter. l..c 

applicable, interest subsequent to the dale of tlie 
in accordance with Order 31, Rule I I, C. b. O. 


\S the Code of Civil Ihoccdure is 

decree has to be awarded 


Lmder Rule 1 I (aj (ij, interest is payable on the principal amount fo.m I 
or declared due on the mortgage, from the date of the decree tip tc he X 'e 
lixed for payment, at the rate payalile on the principle, or, where no sXl, X 
IS lixed, at such rale as tiie Court may deem reasonable. 

(i) Statement of the value of subject-matter of thr r 

purposes of jurisdiction and payment of Court-fees —A * 

1 of Ordci VII states that the plaint shall coutai.i a statement nf "" 

of the subject-matter of the suit for the purpose of jur tiic ion a d f" X 
fees, so iar as the case admits. juii^uicuun and of Courts 

The plaimiff must separately give in Ids plaint the vah. iHo.wn' i- 

or tlie purposes of court-fee and of jurisdiction, tliongh both niy 1 c staX'l' 

1 he candidates in the Examinations are not required to imi in 
figures of Court-fee payable for a certain suit. ^ 

X aluation uf a claim for the purpose of jurisdiction is required in 
order to deicrinine whether the suit is wiililii the pecuniary jun sdiction of 
the court, and also lurlher, for determining tlie forum of appeal There ire 
some suits the subject-matter of which does not admit of satisfactory valua- 
tion, for instance, a suit for restitution of conjugal rights It has beXi held 
by the Calcutta Bombay and Allahabat High Coufts ihat a pHhitiff h 
entitled to put his own valuation on such suits. Such valuaiionmX of 
ccessity, be arbitrary but it prima Jacie determines the jurisdiction of the 

court, though a defendant may take an objection ofNnder-valuXm? 

Vcoun be deerdTb; 
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Payment of court-fees in regard to plaints. — Articles I to 7 of the 
First Schedule of the Bombay Court-fees Act. 1959, indicate the Court-fees to 
be paid in regard to plaints referred to therein. It means that a plaint is a 
document which requires payment of Court-fees as shown in that Schedule I 
of the Bombay Court-fees Act. It means that it is chargeable to Court-fees. 
Such a tlocument, therefore, cannot l^c filed, exhibited or recorded in any 
Court of Justice in view of the provisions of the Court-fees Act. 

(2) In money suits.— Where the plaintiff seeks the recovery of money, 

the plaini shall state the precise amount claimed. 


But wJiere the plaintiff sues for — 

(a) incsnc profits, or 

(b) an amount which will be found tlue to hiiii on taking, unsettled 
accounts between him and the defendant. 

the plaint shall state approximately the amount sued for. (O. 7, R. 2j, 

(3) Subject-matter of suit being immovable property, — Where the 
subjcc. -matter of the suit is immovable property, — 

(a) llic plaint shall contain a description of the properly suificient 
to identify it ; and 

(b; in case such property can be identified by boundaries or numbers 
in a record of settlement of survey, the plaint shall specify such 
boundaries or numbers. (O. 7, K. 3). 

(4) When plaintiff sues as representative. — Where the phiintiff 
sues in a representative character, the plaint shall show not only that he has 
an actual existing interest in the subject-matter, but that he has taken the 
steps (if any) necessary to enable him to institute a suit concerning it. 

(O. 7, R. 4). 


I’liis rule deals with representative suits (i. e., suits in a representative 
cliaracter). 

The description of party in a representative suit may be as follows : — 

“A. B., son of aged years, resident of Lucknow, 

on behalf of himself and all other creditors of C. D. late of (add 
description and residence) 

Where a suit is brought in a representative character e. as a Karta 
of joint Hindu family, this fact should be mentioned in paragraph one of the 
plain . 

(5) Defendant’s interest and liability.— The plaint shall show 
that — 

(a) the defendant is, or claims to be, interested in the subject- 

matter ; and 

(b) he is liable to be called upon to answer the plaintiff s demand. 

(O. 7, R. 5), 

(6) Grounds or exemption from limitation law. — Where the suit is 
instituted after the expiration of the period prescribed by the law ot limita- 
tion, the plaint shall show the ground upon which exemption troni such law 

is claimed. (O. 7, R. 6). 
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It is not necessary to mention in cverv olaint in a c.w .i 

wuhiti the period or limitation prescribed liy the law of limi tation^'^ except 

o, I **" '“‘V l^arred by lin.itation and there are some facts 

re basis of which the plaintifl claims that the suit is within limitation. 

For example, where tlie dav on which limitation * i i-j 

sta\?ihis ftt 

plain® cl"mmn;er\r4ffr 

It is not necessary to ask for ^-^eneral or oilipr rpli^f nO i 

as the court may thinu,.t to If 'Ha^'S 

writtc.?sta":;:;nfty 5 "R;“ 7 ;;'^'"^ W ^l-^fe-ciartt in his 

ihe pldntiffdlbns.^’ ^ contain tlic rclirfwiiich 

altentaiivc.t'buf what rHiek' ^ >-T’" ‘ simply or in the 

spccihcalKr. Reliefs sought hi the pUini fm^ 

clain,,. ri.,: court ^, 0 ' of' '■ •l.imteir 

■elief will have t-r ..take ^rt a nd 7 H.e plaintiff omitting a 

allowed after limitation. Each relief shonlrM "'hich cannot be 

•uvi two ,„„o- reliefs si,„u“i ,ilrxS t :;i;l,?r ■ 

' ' ljrr.,ij a ,.cs. suit for the omi iiej'"e'lieV“uuhss''Vi“ 

raensage suit wl.cre ■-Peetofa 

tliout<h the previous suit was for n i ^ brought later 

rule 14. ‘ personal decree only under Order 34, 

that claiS b^^'uie tdaiSk^^^ relief different from 

taken hy^u pdse and the 1 ""'"‘^cr tlie defemlant i, Z 

fight relier7„‘„neh“a p'|° *" tsill”"' tI"* “h' 

*?;,„“rrramiL7it ir„± t fr"''''”"' “uw"’ 

the relief p,,i^,ly ^./bViSilticirk*:':" 


not pray the'TiSit't decree and did 

^narge beingproved \ ^u\t to sell was given on the 

™e° eVt‘ pj»if>iff“ s* 
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relief, for the mistake may at least deprive his client of the cost of the suit. 

It is his duty to claim the relief to which he is entitled on the facts, and 

if he is entitled to several reliefs in the alternative, he can claim those 

reliefs alternativelv. 

# 

The prayer should be for necessary and effectual relief only and no relief 
should be sought, which is not necessary or the grant of which will be implied 
in the grant of the other and main relief prayed for. There is a general -prac- 
tice to claim a relief in some such form, “Any other relief to which the 
plaintiff may be found to be entitled”. This practice is not commendable for 
the reason that it is within the inherent right of the court to give such relief 
as it may think just to the same extent as if it had been asked for. The practice 
of beginning every paragraph of tne plaint with the word “that” may also be 
given up as the word “that” is useless. 

In JVaguboi Arnmal v. Shanio Rao, A, I. R. 1956 S. C. 593 : 1956 S. G. R. 
451, it was held that evidence let in on one issue on which the parties went to 
trial, should not be made the foundation for the decision of another and 
different matter which was not present to the minds of the parlies and on 
which tliey had no opportunitv of adducing direct evidence. In Venkatarama 
Devaru v. State o f Mysore, A. 1. R. 1958 S. G. 255 : 1958 S. G. R. 895, it was 

held that relief should not be granted on a new plea, on a new point not 
taken in tiie pleading nor any issues raised, but merely upon the admissions of 
the party. It was observed in this Supreme Court case : 

“'The object of requiring a parly to put forward his pleas in the pleadings 
is to enable the opposite party to controvert them and to adduce evidence in 
support oi his case. And it would be ncitlter legal nor just to refer to evidence 
adduced with reference to a matter which was actually in issue and, on the 
basis of that tjvidence, to come to a finding on a matter which was not in issue, 
and decide the rights of parties on the basis of that fiTiding.” 

It has to be recognised that a party cannot be awarded relief on a basis not 
pleaded by him and on which there is no issue, merely taking advantage of 
S(.me statements in the pleadings or in the evidence rr,ade or given for a 
different purp )se and with reference t) a diffn'c it issue. Such deviation from 
the pleading is permissilde very rarely an I only in exceptional circumstances, 
if it can be postulated that the other side has unarnbigUDUsly and unequivo- 
cally admitted completely the factual or the legal basis on which relief could be 
moulded. In other words, it is the clear admission of the opposite party in the 
pleadings that confers jui isdiction upon the Court to award reliel on a basis 
different from one covered by the issue on which parties went to trial. 

Where the plaintiff seeks relief in respect of several distinct claims or 
causes of action founded upon separate and distinct grounds, they shall be 
stated, as far as may be, separately and distinctly. (O. 7. R. 8). 

Axinexures to the plaint. — 'The plaintiff shall endorse on the plaint, or 
annex thereto, a list of documents (if any) which he has produced along with 

it. (O. 7. R. y (I) ). 

The Chief Ministerial Officer of the Court shall sign such list. (O. 7, 

R. 9 (4) ). 

Where a plaintiff sues upon a document in his possession or 
power, he shall — 
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liad 


(a) PKcluce it in Court when the plaint is presented ,• and 

^ ^ -opy thereof to he 

or power or not) as e\ idcnce**in support*^on“,™^^*® in his possession 

ments in a list to be added or annexed to the pkt’u ’ ( 0 . 1 ^ 11 ." Hb' 

plaintiff, he shlll?'^ fisnX'^"^taV’7n ' wh^ Possession or power of the 
,0. V, R. 15). ' * possession or power it is, 

Where — 

(a) the suit h founded upon a negotiable instrument, and 

(b) It IS i)roveo that the instrument is /oj;, and 

(c) an intleinnitv is eiscn bv the nl, i 

Couu, ai;ain'st il,t claims of anv , S. satisfaction of the 

mcnt. ’ '‘"y upon such instru- 

(a) ,l,e i„., i„ Cnur, wl„„ p,.,,, 

wio.r,r, “f •"= i'-u™™, ,.o 

Acl, x\'ll| of l)!9^ Banker’s Books Evidence 

il’o|-l:onk oroiher arcouni h, sues is m Mrjma 

KO’durc ,l,e l„„k „r acconn, a, tl;;. ,£e rsV P'ain'ilT sliall 

fop\ of (he entry on which he relies plaint, toj^ether witli a 

1 l»c Court, or such officer as it appoints in this behalf, -shall— 

(a) forthwith mark the document for the purpose of identification; 

"in'/i; “"r="ri"uf“"T„“t''c 'IrecT 

ic) return the book to the plaintiff ; and 

(d) cause the copy to be filed. O. 7 , R. 17 ). 

plain?!“xTc!™enfwS*7uifh“^^^^^ document at the time of filing 

(a) produeed in Court by the plaintiff when the plaint is presented; or 

i7nm p7dt7dt‘:nmrfcU«7d7;;W,"' 

behalf at the li’earing of Jhe in evidence on his 

“7 7 “' ^PP*y documents- 

(a) produced for cross-examination of th - defendant's witness ; 01 
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(b) ill answer to any case set up by the defendant ; or 

(c) handed to a witness merely to refresh his memory. (O. 7, R. IB), 

nl;,- the plaint is admitted the 

LfcnLnL "nleTrSle” "" P'*’"' “ 

(a) by reason of the length of the plaint ; or 

(b) by reason of the number of the defendants ,* or 

(c) for any other sufficient reason, 

the clabirmide^ or^ *^^”nber of concise statements of the nature of 

surd defendant or any of the defendants is 

tL DlaintlK H f statements shall show in what capacity 

tne plaintitt or defendant sues or is sued. (O. 7. R. 9 (2)). ^ 

The plaintiff may, by leave ’of Court, amend such statements so as to 
make them correspond with the plaint. \0. 7, (R. 9 (3)] 

The chief ministerial officer of the Court shall sign* such copies or state- 
ments if, on examination, he linds them to be correct. (O. 7, R. 9 (4) 

retur,^,?^'^ plaint :-The plaint shall, at any sta^e of the suit, be 
instiUiiccl^ Piesented to the Court in which the suit should have been 


On iciurning a plaint, the Judge shall endorse* thereon — 

(a) the date of its presentation and return ; 

(b) the name of the party presenting it ; and 

(c) a brief statement of the reasons for returning it. (O, 7, R. 10) 

The plaint may also be returned for amendment under order 6, Rule, lb 

A plaint was orit^inally presented in the wrong court of Munsif. It was 
lound f>n a preliminary enquiry that the plaint claim was under valued with a 
view to bring it within the jurisdiction of the Munsif*s court. The plaint was 
accordingly returned. T rom that order, the plaintiff appealed to the District 
Judge who dismissed tlie appeal and pointed out that the plaint can be re-pre. 
sented after deleting the prayer for recovery of possession, thereby bringing it 
within the jur sdiction of the Munsif’s Court. After this, the prayer for reco- 
very of the building, was deleted and the plaint wes rc-presented in the self- 
same MuiisiPs Court. 


The question arises whether the plaintiff can get the court fee paid on 
the first occasion, credited, so that he may pay only the balance, if any, on 
the plaint as presented on the second occasion. 

The position is well covered by authorities. One of the earliest decisions 
is the Full Bench decision of the Madras Hi ;h Court in Visveswara Sarma p. 
r. A-. TVafr. [1911] I. L. R. 35 Mad. 567 (F. B.) : 21 Vb L.J. 533, where the 
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in 


court, after receiving the plaint aiid canceUing - The Court 

presentation to the proper court under order /. ’ 'j. of the 

in which the plaint was represented, was directed > | the runner 

Madras High Court to give credit to the fee alreac y f 
court. In giving the direction, the fidl Bench obsei\ct . 

“This is the existing practice in this Presidenev, and tlicre is nothing 

(a) the new Code of Civil Procediue, or 

(b) the Presidency Small Cause C ourts Act, oi 

T) the City Civil Ciourt’s Act, ^ 

to indicate tliat the le^/.slature intended to interfeiv with such pract|^c^n 

30C. W.N. 90, in the interval between the return of the P'^ ' 

presentation to the proper court, the Court bees Act was amended. I he 

learned Judges of the Pligb. Court held . 

**\Vhen the plaint which has been returne<l, .is 1^’ 
competent jurisdiction, the suit, even for purposes o / .'c ^ sudi 

to be instituted on the date of such r< -presentation aiu ^ vvas ’in force at 
plaint, the court fee shoidd be leviable under the law \s i in the 

the time when the plaint was represented, f 

meantime increasing the amount of fee payable tin ret m c , 

should lie ( redited wiih Icr originally paid. n \r i 

-l lie same view was taken in Sarabhamma v Veeranna , I V, where ’k court’ 
57 : (1949) 2 M. L. ,). 159, where the learned judge held that ^ j 

after deceiving a plaint and cancelling the slanip aHixed <1 t , ^ 

plaint ior presentation to tlie proper onrt under . /, u e > j- 

b which the plaint is presented is I ound to g.vc cred, for the fee aheady 
I vied 1 V the former Couii. The learned Jnd e fnrlhei observed . 

“But this applies only to rases in which the same plaint is pres-ntd to 

the court. ^ r 

Where ih- plaint as presented to the prop:*!' Court is not substantially, it 

not verb itirn et literatim, the same and there ai<^ sulistanlia c ian.,i.s mac i 
the allegatioirs part, as v, 11 as in the causes ol arti<,n part no credit can U- 
viven for the court fee paid on the original plaml whi< h had been lile 1 in 

the Nvroiig court.'* 

l*ut tins restriction. Inwvever, cannot be availed ol in a case whcic tin 
plaint represented does imt contain any change much less subalaniial, eiihei 
in the allcLialion part oi in the causes ot action pan, and all that the plaintin 
has done on the second occasion is that the piaycr lor recovery oi the hnildinvc 
is (h letch. Thus the re-presenicd plaint is iujI a fresh one in all lespects. In 
the case of this natur.*, tlie 4)idy order lliai the <‘ouri can pass in the ends ol 
justice, is to give credit i<» 'h: fee paid on the toiirnn occasion. 

I’liere is no provision in tlie Court Fees Act for refunding the court-fee 
paid <ni a plaint presented in a wrong court. Uefund is provided f>nly in castes 
of compromise or remand ol tlie sui for fresh disposal. 

But, according i'^> the IVunbay High (.'»urt, even a r<Tund of court fee can 
be ordered in the case of return of the plaint invoking the inherent jurisdiction 
of the court. Chagla, G. |.. has held in Anglo French Drut^ Co. [hastern lAd, v. Stale 
of Bombay, A. 1. R. 195)1' 'kxn. 130 ; I. L. R. (1951) Bim, G4-8, that, in the in- 
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Whicli returns th^phinT iTnd^^o' 7 °^ R “lO Jnd f 
of court fees when it returns a plaint under' O.' ^ Rule lo" 

629 : l"c rToSo PuJj.^f^O \hT!'c^' Plo'tr Mills Ltd., A. I. R. 1959 py^j, 

different State, d he suit was oriidnalhf^imTh^t*^” was in a court situated in a 

Imt it was held that the Delhi Court l.ad no ‘i 
tlie plaint was returned for Leino- presented 

allixe.l ..n .ijplai,, ' il ,'al . „ i h„ 1 “' “'™P 

Lte subject and therefore I he cou ZT Court, is a 

be used in the Court in the State of neir^"’o 

High Court thaU ‘ deliciency in court fee. It was held hy th, Punjab 

fixed d.lS'"rr“u?m ''"’® * 'i« stamp af- 

^. rule 10, tl.e latmr c!, urt „ • 7, r“, P™P'r Court under O. 
credit for ,l,e fee already levied by ’ tl.'e fmmeV cZr'”'"*' " 

'ual Iv speakimr „ot nfade 1^ H ‘ ^ 

dication by the same f'o f ^ i ’ f"’’ adju- 

mi stakes of Courts ’Y its successor Court or on account of the 

follow^, !fcatT: plaint shaall f.e rejected by the Court in the 

(a) Where it does not di.sclose a cause of action ; 

'behw claimed is under-valued and the plaintilf, on 

ime^ixeH correct the valuation within the 

time fixed by the Court, fails to do so ; 

(c) Where the relief clairned is properly valued, but the plaint is wri- 

en on an insufficiently stamped paper, and the plaintiff, on being 
quire y le Couit to supply tlie requisite stamp paper within a 

time to he fixed by the Court, fails to do so ; 

(d) Where the suit appears from the statement in the plaint to be liar- 

red by any law. (O. 7, R. 1 1 ) 

i ^ ^PPly to an application for permission to sue 

R,.il application is specifically dealt with by Order 33, 

. y makes it clear that an application for permission to sue in forma 
paupens is only deemed to be a plaint in the suit when the application is grant- 
cci. It the application has never been granted, O. 7 . Rule 11 does not apply. 
Narsingh Das v. Rati Ram, A. I. R. 1956 Hyd. 41 (D. B.j 

VI T disclosing cause of action.— Clause (a) of Rule 1 1 of Order 

vil ot the Code of Civil Proceduie provides that the plaint shall be rejected 
wnere it does not disclose a cause of action. 
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This is a mandatory provision of la^v which goes to the root of the 
matter, and the Court has on option but to reject the plaint where iliere is 
total want of cause of action. 

There is a clear distinction between — 

(i) a case where the plaint itself does not * disclose any cause of 
action ard i 

pi) a case in which, after the parties ha\e produced oral and 
documentary evidence, the court, on consideration of the 
entire material on record, comes to the conclusion that there 
was no cause of action for the suit. 

In the latter case, obvi<>usly the plaint cannot be rejected under Order 
7. Rule II. (a. 

'Fherefore, where — 


(a) on the face of ilu plaint, it cannot be said that it docs not 
disclose any cause of action ; and 

(b) it is after the entire evidence has been led and ihe documents 
produced in the case considered that the trial court comes to the 
conclusion that, in poiiit of fact and law, it* has not been 
proved lhal the tenant has committed any default in i)ayment 
of the arrears of rent within the statutory period, so as to 
expose him to the penalty of ev iction from the accommodation 
on the ground of his alleged deiault in payment of rent after 
the receipt of the notice of demand, 


it is a case where it is ultimately proved that ilierc 
acti(Mi f(jr the suit for ejectment. 


Was no cause ot 


A |)lainlifF wliose plaint has been ordered to be returned lor 
lion to proper court after a finding given by tlie court in which the 
instituted holding that on the valuation arrived at by the court tlii^ 


presenta- 
suit was 
suit did 


not lie within its pecuniary jurisdiction, is neither legally competent nor can 
be permitted to lile the same plaint either in the same court or in another 


court of a coordinate jurisdiction without any material change in regard to 
the subject matter on the property or properties in respect of which relief 
for possession had been claimed. I am also equally of the opinion that 
even if a plaintiff s )ughl to do so, the cou^'t in which the plaint is sought 
to be hied for the second time will iiave no jurisdiction to entertain the 
same and to register it as a suit because the very act o( doitig so necessarily 
would involvt* over-riding the decision previously given by a ouri exercising 
equal jurisdiction Whether in such a case Sec. 11, C. 1\ C. or tlie wider 


principle of res judicata will or will not apply is not really a matter on 
which the question can be or should be decided. The real question is 
whether permitting such a thing to be done would necessarily involve con- 
flict in the exercise of jurisdiction by courts having equal powers. In my 
t)pinion, the a nswer to this ques tion can only be in the affirmative, i, c., it 
would necessarily involve a clear conflict of jurisdiction of • two courts 
having identical powers. Such a thing certainly cannot be permitted, 


Under Order 7, Rule 11, G. P. C. itself, a clear provision has been 
made for rejection of the plaint in case where the relief claimed is under- 
valued and the plaintiff on being required by the court to correct the valua- 
tion within a period fixed by the court fails to do so. In my opinion, 
whenever the court in which a suit is instituted, holds that the suit is 
undervalued cither for purposes of jurisdiction or for payment •of court-fee, 
the court should require the plaintiff to amend the plaint so as to make the 



136 


LAW OF PLEADING! 


necessary corrections in rci^ard to valuation on the basis of the findine 
given by the court within the time fixed by it. If the plaintiff refuses to do 
so he court would be entitled to reject the plaint. If, however, the plaintiff 
makes the necessary corrections, the plaint so amended must h- ordered 

to be returned for presentation to the proper court, if on the amended 

valuation the court ceas-s to have pecuniary jurisdiction over the suit. 

Insufficient cour^fee, -As provided under clause 'c) of Rule 1 1 of 
Order . ot thi’ Code ot Civil Procedure, if the plaint be properlv valued but 
It IS insuHicicntly stamped and if the plaintiff fails to supply ‘the requisite 
court-fcc wuhiu the lime fixed by the court, the plaint must be rejected. 

Ii is Well sctllcd, however, that the court has ample power under 

sec tion 148 of the Code to cnlar-rc the time for the payment of deficit court- 

icc. Section Mb, C. R (i. lays down that where any period is fixed or 

granted by the court for the doing of any act prescribed ' or allowed by this 

cod' ) tlie t-ouil may, in its discretion, tr<3m time to time, enlarge such 

peiiod, even tliougii the peiiod originally fixed or granted may have 
expired. 

Court-fee payable on memorandum of appeal against order 
rejecting plaint.— In the l ull Bench case o{ Apparao Sheshrao v. Mt. Bhambai 

\. I. R. 1949 Nag. 1 (F. B.) I. J... R. (1948; A’^ig. 565, the [plaint was 
rejected under Order 7, Rule 1 1 (c). It was hell that — 


(a; Under Article 1 ed' Sclicdulc I of the Court-fees Act, the court- 
fee must always be ad valorem on llic subject-matter in dispute 
unless it is inca[jablc of valuation. 


In oilier wools tin' eourl-tee has 
the si)ccial rcas! ns l’Rcu in Article 
lironghl on fixed fee. 


always to be ad valorem unless, for 
17 of Schedule 1, the appeal can be 



It is well known that ilic Court-fees Act is a fiscal measure, and, 
like all fiscal measures, must be strictly construed. 

Article 1 ol Schedule I of the Court-fees Act. itself ret^uircs that 
attention should be paid to the subject-matter of the dispute, 
flic subject-matter in dispute, in so far as the appellant is 
concerned, is the extra court-fee demanded of him by the court. 
Tiie wImIc of the claim which he prefers in the court below is 
never dismissed wlicn the plaint is rejected. This is clear from 
the definition of ‘decree’ given in section 2 (2) of the Civil 

Procedure Code read with Order, 7, Rule 13 of tlie code. 


;d) For the purposes of the Civil Procctlure Code, the rejection of a 
plaint is deemed to be a decree because the definition given in 
section 2 includes the rejection of a plaint, but that does not 
mean that the rejection of a plaint is a conclusive determination 
of the rights of the parties. Under Order 7, Rule 13, the 
aggrieved party can file another plaint on the same cause of 
action after paying the court-fec demanded. This shows that 
there is no conclusive determination of the rights^ of the jiartics 
when the rejection of the plaint takes place. 

(e) After the rejection of the plaint, the unsuccessful plaintiff has 
two courses open to him : 

(i) He can accept the decision of the trial court and present a 
fresh plaint ; or 
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(n) he ran appeal against tlie order wldch amounts to a decree 

drci.io’' i,'TEn;E:, 'Xce!'"' ''"‘i"' "» 

i', F7‘l’'°, or .-,|,,,cal oodco 

Article 1 of Schedule I ad valorem on the value of tl e suhiect- 

iTialtei ol appeal and m this particular case, the value of the 

subject matter of appeal is tin- difference between the court-fee 

paid in the lower court and tin; court-fee demanded iliere. 

In the case of an appeal against an ord-r reJ -r. i t.,,- i • -i 
under Rule 11 (a) or (d) of Order 7 C l-> f’ i ^ 

'dvolixi and " . .i.c al ,.rac'. iE.E rfE”'''''''”' 1 

to lind.a.ioa i, iri'ed and ihe r„i, is di^ibs;") barS v ,i“„o 'S'“ ' 

inetnoi-andum of appeal a<,raiast tlie d xrcc pissed ia tlie^ suit 

should uot be paid only in re^^ard iff tli ir mipct* r i* • • comc-t:.., 

eonsiderations arise if a suit is dismissed as' disclosing nL"'cause“;f''artO 
^ ti,cca» or appeal, as^ia.. oojecUo,. „rplai„„ u, dor (1 ' j ES",';'::;- 

Ordor 7 „„ ,|,e,o 3 , ,ui,ds bccau.e ,|,o ,oal oolior involved i . o ti e , S 

the same, namely, reversal of the decree or order nr r i 

having the effect of a decree and reman 1 of tl.e suit for 7 

the purpose ot grariliiig the reliefs churned ia the ulaiat” I'n • 

•he plaint under Rttle 1) (d; is gtrvertu d bv Kiclf 1 of ^ ^ 

(:o,.r,doo.Ao.,a„d i. nn.s', bo ad valooe, ’ , o ,.,bioc,-,n dlFr .'i , 
nt appeal which is the same as that in the court of ifrct . 

oiroo. !Sb d,o“,j;,';:;' .srdb'''V'ER‘'S ■ ' "'‘■ 

.or, 0, pEirr "laEiii'SEEu-of : “V';- 

same cause of action. (0.7, R. 13 ), ‘ miespectot the 

nE:':r l: EErl;;';,:'! 

p'*in, ./k:n™i;“br«\t:“‘;;,,“uEcE, ‘ : ESi"br7„o':'f- y 

peso., by whom it was presented. ^ 

^2) iVoiice ol such application sliall be ‘dven tr. i i 

«■“ „::r ;'y lyyy •■' -5: .»ar E 

of plaint.™ Where defendant \\ i , r 

IS added,™ '^*cuaant added.— Where a dclen- 

(a) tlie plaint shall, unless the court r . i 

in .ncl, manner a. ,na> bo r.oE.E E'i 

(bj amended copies ol the .summons and of the olamt shall h,. i 

on ihe new defendant and, if the conrt hi.As m ^ 

defendant. (O. 1, R. 10 (4) 

Id 
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WRITTEN STATEMENT 

Written statement. — Written statement is the name ^iv'n to plead' v^ 
filed by the defendant in answer to the plaint filed by the plaintiff. Tt is an 
exposition of the case in writing as made out by the defendant or the 
parties. As a matter of practice, the defendant files the written statement 
in every suit except where he does not seriously contest the suit, though 
legally it is not necessary for him to do so. Omission to do so does not 
amount to admission of the claim of the plaintiff. Under Order VIII, 
Rule 1, the defendant may, and if so required l)y the Court, shall, at or 
before the first hearing or within such time as the Court may permit present 
a written statement of his defence. So the Court may call upon him either 
by an order passed at the tiirc he appears to contest the suit or at any 
subsequent stage, to file a writjen staK.ment of his defence within the time 

allowed by the court. 

This is a mandatory provision (»f law which goes to the root of the 
matter and the Court has no option but to reject the plaint where there is 
total want of cause ot action. 


It is true that usually a court does not adjourn a case or a hearing on 
which the written statement is to be filed to another day for the same 
purpose y^hhom 3. request in that behalf being made by the defendant, but 
this cannot be adopted as an invariable rule. {Gian Chand v. TirathRam 
A. 1 . R. 1973 Punj. & Har 2 10 (S. J.) = 74 Punj. L. R. 171 = 1972 Cur. 

L. J. 58). 


It is not safe to hold that the adjournment was given in pursuance of a 
reriucst made by the defendant when the order granting the adjournment 
does not mention any such request, iibid). 


It was held by the Patna High Court that 


clear from the 
the suit takes 
At the same 


I In a suit where issues have to be determined, it is 

provisions of Rule i of Order M that the first hearing of 
place when the court proceeds to frame and record the issues. , 

ii.ne, it is ckar from Rule 1 of Order 14 that the court 
frame and record issues where at the first hearing of the suit the defend 

makes no defence. 

2. The right of the defendants to file a written 
the first hearing can only be exercised until the date which is , , 

Sst dmefor th^ final blaring of the suit, and ^oes uot ex^end^ey 

17 Rule 1 , is reallv a date for the further hearing of. ^ j o 1073 

ElMy Board v! M\S New Gobrndpur Coal Co, Prwate Ltd. A. I. R- 1973 
Pat. 191). 

I, i, optional with the .’if Vlir'S fTTe^CoutTm!;, 

is expressly required to do so under Orde , written statement in 

also in its discretion call upon the plaintiff to file a w 1 t 
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answer to the pleas of the defendant or call upon the defendant to file an 
additional written statement in answer to the claim of plaintiff. (Vide 
Order 8. Rule 9). Such subsequent pleading of the plaintiff is called a 
written statement of the plaintiff or a “Replication’* and that of the 
defendant is called an additional written statement. 


Rule 10 of Order VIII, Civil Procedure Code, lays dov/n that where 
any party from whom a written statement is so required, fails to present the 
same within the time fixed by the Court, the Court may pronounce judgment 
against him or make such order in relation to tiie suit ai it thinks fu. 


The written statement can be divided into two portions : The first por- 
tion is called the formal portion of tlie written statement, which contains the 
same heading and the title of the suit as the plaint. Where tliere art- 
several plaintiffs or more than one defendant, the name of the first one only 
need be written and that may be followed by the word “aTiother” or “and 
others.” The number of the suit should be mentioned below the name of the 
Court which is given on the top. 


1 he second portioji called the substantial portion of the written state- 
ment legins with the expression “written statement on behalf of defendant 
A. B.* after the formal portion. The rules regaiding signature and 
vciificaiion of the written statement are the same as in respect of the 

l>lai]it. 


Defence in a suit may, as a general rule, be undeistood as follows 


Defence 


Pre ■emptory pleas 


Dilatory pleas 


■ 

dVa\ e rse 


Clonfessioii and avoidance (Objection in 

or special defence points of law 


The written statement should begin with the admission and denial of 
material facts alleged in the plaint. Each fact should betaken up in the 
same order in which it is alleged in the plaint and it should either be 
admitted or denied, or when defendant has no knowledge of it, he may simply 
re fuse to admit it. The admission and denial should be of all material 
facts in the plaint. The words “not admitted” and “denied” are not to be 
lightly used. When a fact is such that it juust be within the defendant’s 
knowledge, it must be either admitted or denied. For instance, if the 
plaintiff alleges that the deh ndanl beat him, the defendant should say that 
he denies to have beaten the plaintiff. When the defendant has no knowledge 
of the fact, he should say that he docs not admit it. 

The object of a written statement is to find out the real points in dispute 
between the parties, arid thus to prevent fabrication of false evidence, or the 
unnecessary production ot evidence. 

Rvles for drafting written statement. — The following points 

should be kept in mind by the defendant while framing his written state- 
ment, — 
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(1) Pleading of new facts. — The defendant must raise by his 
pleading — 

(a) all matters which sliow that the suit is -not maintainable ; 

(b) that the transaction is either voider voidable in point of law * 
and, 

(c) all such grounds of defence as, if not raised, would be likely to 
take the opposite party by surprise, or would raise issues of fact 
not arising out of the plaint, as, for instance, — 

(i) fraud ; 

(ii limitatio n ; 

(iii) release ; 

(iv) payment ; 

(v) performance ; or, 

(vi) facts showing illegality. (O. 8, R. 2j. 

Tltc pleading of these new facts is known in Englisli law as confession and 
avoidance^' The defendant for the purpose of such a plea confesses or 
admits the facts alleged by the plaintiff and seeks to avoid or nullifies the 
legal effect by alleging other facts which would constitute a defence even if 
the plaintiff were to succee{l in establishing all his allegations. 

In an Allahabad case, the suit was filed the Mahant Y of l^araganj 
Udasin Sangat against the defendant, a Mahant M of another Amritsar 
Udasin Sangat for recovery of possession of the Sangat properties. The 
question for consideration lias whether, in spite of the fact that — 

(ai the deed of relinquishment has been found to be not binding on 
the plaintiff, and 

(h) it has been found to be one which is liable to be cancelled and 
set aside, 

no decree for possession be passed in favaur of the plaintiff as, according 
to the defendant, the plaintiff ha> forfeited the right to the office of Mahant 
on account of — 

(a) his having become patit by marriage, 

(b) his ha\ ing committed breach of trust by denying the existence of 
the trust itsel f, 

(c) the fact that he has alienated and transferred some of the trust 
properties , 

^d) the fact that he is guilty of negligence in the performance of his 
duties as Mahant, and 

(e) the fact that he is placed under police surveillance. 

The plaintiff urged that the defendant liad failed to establish the 
charges brought by him against the plaintiff. 

The Allahabad High Court held that — 

(i) The plea raised by the defendant is one of confession and 

avoidance. 

fi) It is, undoubtedly, open to a defendant to raise special defence 
by raising plea in confession and avoidance. 

For instance, in a suit on the basis of a contract, it is open to the defen- 
dant to admit the contract and the contractual liability and to avoid the ettect 
of that admission by raising the plea of frustration or perforrnance. In that 
case, i t will always be for the defendant to affirmatively establish that the 



WRIXTR^ STATEMENT 


141 


contract liad either been frustrated or perfoimcd. If the defendant succeeds 
in doing that, lie would certainly be entitled to relief for the obtaining of 
which such a plea was raised. 

fiii) The Court is bound to consider such a plea of avoidance provid- 
ed the court is competent to go into the question on which that 
plea is based in that particular proceeding. 

(iv) In case, a consideration of that plea necessitates going into 
question which the particular court is not competent to go into 
in that proceeding, the court must refuse to entertain that 
plea or to enquire into those pleas. 

(v) So far as the instant case is concerned, (hi^ is not a suit under 
section 92 of the CVide of Civil Procedure. 

According to that provision, the questions whether — 

(a) a ])artirular trust is a public or a [irivatc trust ; or 


fb) the trustee or Mahant is guiltv of inisconduet and breach of 
trust ; or 

(c) the Mahant has forfeited right to the office on account miscon- 
duct and brcacli (T ini':!, 

are all questions which ha\e to be goiK* into in a iirojierly constituted 
suit under section 92, ( P. C., 

(vi) The question, hoW('ver, i,-, wluuher a special defence raised 
in tlie suit which — 

(a) is not a suit vnuler section 02, C. P. C., and 


lb) requires llic court to enter int< » an cnciniry of questions wdiieh 
arc covered by the provisions of section 09^ C. P. C. 

can be entertained and eiujuircd into. 

We are of the opinion that the jirinciple niulerlying st^ction 92, C.P.C,, 
is equally applicable lo defence also, i)ecanse — 

(a) "I’here does not appear to be any rational basis for hohling the 
view that a defence, by wliich a defendant seeks for obtain such 
relief as can lie granted to a jilaintifT only br.i suit under stxtion 
92, should not be equally liarred in a suit which is not a suit 
tmder section 92. 


(b) when a pica in confessirni and avoiclanre is raised by tlie defen- 
dant, Ins pf)sition is analog(jus to the position of a i^laintiff, 
particularly in relatiott to the plea ol avoidance. 


It is for the defendant, in such a case, to establish the correctness of the 
plea, and it is only when that is done that he would be entitled lo the relief 
which he seeks by raising that defence. 



The relief that the defendant seeks in lh‘ instant case by raising 
that defence, is that his possession over the trust and its properties 
be maintained, but is not open to the court to enter into an 
enquiry <T c[uestions whicli arc required to be gone into in a suit 
under section 92, (h P. C. 


(viii) After having arrived at the finding that the dee<l nf relinquish- 
ment i s liable to be set aside and cancelled, the court cannot 
refuse a decree for possession to the plaintiff nor can it enquire 
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into the correctness of the charges of misconduct and breach of 
trust brought forth by the defendant against the plaintiff. 
{Mahant Manadeo v. Mabant Taduvansh Deo Gopinath^ A. I. R. 1969 
All. 571 (D.B) ; 196!S A. L. J. 1079). 

Pre-emptory pleas. — Pre-emptory pleas are those pleas wliich go to the 
root of the case. 

A defendant is said to take the plea of traverse when he totally and cate- 
gorically denies the plaint allegations. 

[f, in the case of a suit on a bond, the delendant denies the execution of 
the bond (‘utright, he will be said to have taken the pit a of traverse. 

The following allegations in the plaint need not be traversed : — 

(i) The matters oj laW ir of inferences of law. 

But if such allegatitni :»t law is not admitted, the defendant may take an 
objection in point of law. 

(iij Damages. 

The deft ndaiU need not plead to the claim or amount of damages 
alleged in tlu' plaint, whether the damages claimed are general or special. He 
may, howe\ cr, plead that tlie damages claimed are mo remote or not sufficient 
t > give a cause of action to the plaintiff. But he may plead to facts in aggra- 
\ ation of damages. 

A defendant is said to take the plea of confession and avoidance when he 
admits the plaint allegations but seeks to destroy their effect by alleging 
ailirmatively ceitain facts of his own. 

In a suit on a bond, if the defendant admits the execution of the bond 
but pleads payment, he is said to have taken the pica of confession and 
avoidance, 

A plea of the defendant that the plaint does not disclose any cause of 
action or that it is bad under some provision of law is called an objection in 
point of law or a plea of ''demurrer”. 

If, in a suit upon a bond, the defendant pleads that the plaint does not 
show the consideration of the bond and thus it does not disclose any cause of 
action, he will i)e said to he relying on objection in point of law. 

All these pleas go t<^ the root of the case and may be taken together or 
in the alternative. 

Dilatory pleas. — -Dilatory pleas are those pleas which do not go to the 
root of the suit but which nevertheless delay the c[uick disposal of the suit. 

The following are the instances of dilatory pleas : — 

(i) A plea of the defendant that the suit is liable to be stayed under 

Section 10 of the Code of Civil Procedure ; 

(ii) A plea of the defendant that the suit is bad for misjoinder of 

causes of action ; 

(iii) A plea of tlv; defendant that the suit is bad for misjoinder of 
parties . 

Pl«as not taken. — In his written statement, the defendant docs not 
raise the (luestion that no valid religious endowment was created under the 
Will executed by the testator B and relied upon by the plaintiff. The 
dant attacks the will only on the ground that it had not been executed ^y ^ 
and, if it had been so executed, B was not in a sound disposing mind. Ine 
defendant merely denies due execution and attestation of the will ^ccor" 
dance with law and contends that it was invalid and unenforceable ' 

The defendant takes up an alternative case that even if the will 


reason. 
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held to 1 c ecTiuine and valid, the right to Irustecsliip aud iiianagenjent of the 
property did not vest in the plaintiff but in the defendant. ( lonsetiuently, the 
defendant cannot raise the argument at the subsetiuent stage that the will did 
not hav : the effect of creating the valid endowment. 


,2) Denial. — 1. Specific. — It is not sullicienl for a defendant in his 
written statement to deny generally the grounds alleged Ijy the plaintiff , 

but the defendant must deal specifically with each allegation of fact ol 
which he does not admit the truth, except damages. (O. T.. R. 3). 


bcei 


The proposition that the denial sh )uld be specific and not evasive, 
1 laid down in Rules 3 and 4 ol Order HI, G. P. C. 


lias 


1 hi: denial of the defendant in his Written Slaiemciit may be in the 


following forms 


(i) The defendant tlcnies liiai ^set out the lacts). 

(ii) I he defendant does not admit that (set out the tacts). 

( iii) rile defendant admits tliat ^set out the fact ov lacis) ljul says 
(set out the fads). 

^^ivj 1 lie detenciant denies that lie is a patuicr in llie detendaiU 
of 

y) i'hc defendant (.ienies tliat he made tiie eonlracL alleged or 
contract with the [dainiiff'. 


that 

linn 

any 


’I'he defendatu denies 
alleged or at all. 


llial lie cOiiiracieU with the plaintiff as 


yii) f’he defendant admits assets 1)UL not the plaintilTs claim. 

(viii) The defendant tlcnics that the plaintiff sold to him the goods men- 
tioned in the plaint or any of them. 


Every allegation of fact in the plaint, if not tleiucd specifically or by 
necessary implication, or stated to not atlmivted in the pleading of ilic 
defendant, shall be taken to be admitted except as against a person under 
disability. 

But the C^juri may, in its tliscrelion, requir? any tact so admitted to be 
proved otherwise than hy sucli admission. (O. B, R. 5 . 

So, if the defendant does not specifically deny any particular allegation 
in the plaint, he will be taken to have admitted it. 

It is clear from the wording of Rule 5 of Order VIII ot the Code of 
Civil Procedure that it is only intended to apply to a case where pleadings 
have been put in by the defendant, and this rule is not intended to apply to 
a case where the defendant has not put in a written statement. It is only if 
there is a written statement filed by a party that the question of denial, 
specifically or by necessarv implication, of an allegation would arise. {^Narmder 

Singh\,C,M. 1928 Lah. 769 (D. B.) : lO Lah. L.J. 339 

Bliageran Rai v. Bhagwan Singhs A, I. R. 1962 Pat. 319 : 1962 B, L.J. R. 549 
Gopinath w, Sayed Pathruy A. I. R. 1953 Hyd. 166 : I. L. R. (1951) Hyd. 838 
Mjs, Hardyal Cliaman Lai v. The Union of Indiay A. I. R, 1969 Punj. & Har. 329 
(1969) 71 Punj. L. R. 198 : 1969 Cur. I.. J. 84,. The contrary view has been 
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\aken iu Shriram Surtijmal w Shriram Jhunjhunwalla, A. 1. R. 1936 Bom. 285. 
311 Bom. L. R. 577 and Vinayak Sheedhar fCulkarni \ . Chintaman Vaman Kulkarni, 
A. 1. R. 1938 Koin. 470 : 40 Horn. L. R. 972, where it was held that the 
d('fendanl, having' failed to put in a written statement, would be deemed to 
have adiiiiilctl all the allegations in the plaint. 

Where the assert! n of the plaintiff in tlie plaint is that Gopinath was 
the ado])lcd son of Dasraihi and the defendant No. 8 in his written statement 
unaniM-uously accepts such position, it stands as a strong piece of admission 
oi the defendant No, 8 in the pleading itselt and is binding on him. 

Where Exhibit 3 is a i)rcvious statement of tlic defendant No. 3 who has 
not come to the witness box, it may be argued that Exh. 3 is not admissible 
as the defendant No. 3 has not been examined in the present case and he has 
not been cross-examined as to the previous statement made by him. Section 
145 of the Evidence Act says that a witne.^s may be cro^s-examined as to the 
previous statement made l)y him in writing without such writing being shown 
to him, but, if it is intended to contradict him by the writing, his attention 
must, before the writing can be proved, be called to those parts of it which are 
to be used for the purpose of contradicting him. d’hcrefore, if defendant No. 
3 himself is a party and has not been examined as a witness, section 14'> can- 
not be invoked, and, as he is a parly to the suit, his statement can be proved 
as an admissu>n against him. 'I'his position has been clearly stated in a Eull 
b ‘nch decision in Firm Malik Das Raj Faqir Chand \\ Firm Piara Lai Aya /?am, 
A. I. R. 1946 Lali. 65 (E. B.) ; 47 Bunj. L. R. 391, where it was observed: 

‘‘A jjarly’s previous admission is relevant under section 21 and can he 
used as evidence against him if that party has not appeared in tlie witness 
box at all. 


The value of that admissi'in as a ])itcc of evidence de|)eiKls on the 
circumstances '4' cacli ease, but, ordinarily, an admission is a valuable piece of 
evidence 

rhereftiic, i-xliil)it 3 is adiuissil)le and relevant as against dclendant No. 
3 wiilioul he btiiie confronted with under section 145. 


But iLc (|iiesli<>n remains as l(^ how far the admissions oi the defendants 
Nos. 3 and 8 would be binding on defendant No. 5. 

'! lie gciK ral rule is that an admission can only lie given in evidence 
against the party making it and not against any ttiher party. In general, the 
statement i)f defence made by <>nc defendant cannot be read in evidence 
either for or against his co-del'endant, the reason being as there is no issue 
between the defen lants, no opportunity for cross-examination is afforded, 
and, i f tins course is allowed, the plaintiff can make one of his friends a 
defendant and thus -^ain a most unfair adventure. But this rule has no appli- 
cation to cases wherj the co-defendants have joint interest. It is not by virtue 
of a person’s relationship to the litigation that the admission of one can be 
used against the other. It must be because of some privity of title or of 
obligation. Fiiis principle is deducible from section 18 ^1) of the Evidence 
Act which runs as follows : 


“Statements iiLade by persons who — 

(a) have any proprietary or pecuniary interest in the subject-matter of 
the proceeding ; and 

^b) make the statement in their character of persons s) interested. 
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of the'‘peiom continuance of the interest 

me peisons making the statement. 

shar.fnr H not accepted, then th- 

defendant^^?"'?^^ I ^ substantially increase al ,wr with 

admissions of defendant nos 3 and 8 Se 

This principle of law has been admirably elucidated s;;.- \ i . i, 

i r R:'n c‘ai' m. ^ a. i ■ R.' I 9 i 7 ci, '487'; 

formulated.*’ ^ ^ ^ defendant is too broadly 

I'JIII ui! Jm - 5 !T'e' is'^SrTs.faTMt,!;'. A- '■ >*■ 

I he distinction is based upon c)b\ ions <'<>od sense Thf>. • • r 

one co-plaintiff or co-defendant is not receivable afraln't* / fu 

virtue of his position as a co-party in the liti'^-aiion^ IT tU merely I^y 

wise It would, in practice, permit a litigant tn fliscredit an on 

jnerely by joining any person as the oppo^neni’s co-partv and^hen'em' 1 

thJ riLlhiSrnbhS^r'rdm'^ " 7 ^'^ 

a.ain. ^ or':!:ne1^- rv^ui: 


used 

obli- 


2 . Evasive.— VVlicre a defendant denies an alleeatinn r 4- i 

plaint, lie must not do .so evasively, but answer the poin^f substance 

I bus, if it is alleged that he receiv ed a certain sum r^f ^ • • 

sufTicienl to deny that lie received that particular amount. biJt'heTnust— " 

(a) deny that he received that sum or any part thereof, or 

(b) else set out how much he received. 

II an allegaiion i.s made with diverse circumstances, it is not sufficient 
to deny it along with lhf*se circumstances. ^Q. 8, R. 4). 

A denial is evasive whcii it is 

(a) not clear or precise ; or 

^b; susceptible of more than one meaning. 

Therefore every allegation, the truth of which is desired to K. a ■ j 
should be taken up sejiarately and categorically and denied i 7 

The defendan, .hould deny i, ia^„Pcific 
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facts that the clelcudaut .nay wish to plead together 

fXXLiff claims any suni of money from the defendant and the latte 

such money, the denial should be as follows . 

“I dcuv that I received Rs. oOO or at all” or “I deny that I was at 
Allah.djad on 20-3-41 or at any other lime.” When a compound a legation 
consislin-r of several distinct facts, is made m the plaint, and it is 
dr eaehofsuchfacts,a single denial of the 

and denv each of them separat-ly. f or iusta.ice, if die “l 

del endaiit took poss.ssion ot the plaintiff s house , an house 

and that the house belongs to the plaintiff, he should plead in the separate 
sentences as follows ; — 

1. The defendant denies that the house belongs to the plaintiff. 

2. The defendant denies that he took possession of the plaintiff’s house. 

■\ inverse merely conirmlicts aiul compels the plaintill to prove tlic liml, 

• \ (irfeiice iustihcs or excuses, ana the burden ot prool ot these tacts he 

a special defence ju U^^ arfe.idant to take bod, these defences 

lit .te au„ If .!» dcy-l-U Oie.c .„c cldcncc 

With sulheient clarity. Usually ^uch defences consul ■>]- 

(a) tlie bar of Umiialion ; 

(b) the bar of Jurisdiction ; 

(^c) the plea of accord and salistaciion ; 

[dj tlie plea of insolvency ; 

(c) the plea of minority ; 
f) the plea ot remission ; 

(bO rescission ; 

(^h) the plea of payment ; 

(i) the plea of estoppel ; 

(j) the plea of res judicata ; 

(k) the plea of acquiescence ; etc. 

(a) Bar of limitation.-It is not sufficient to j^cad that a suit is bar^red 

under a particuar Article of the Limitation AcL n case*should be 

which ra ike a particular .Article applicable to the facts 

alleged. 

The defendant may allege in his Written Sutement that the suit is 
barred by Article of the Schedule to the Limitation Act. 

(b) Bar of jurisdiction.— The expression ‘jurisdiction is used 

different senses. 
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not jurisdiction, it is a virtue of the Court andis 

orders and decisions issent of parties, and its lack would make 

.M. even in X'di^s. 


P^^'^nniary jurisdiciion or territorial 

ihelru '""'if, -f »>' p--™ i. i. 


, • - ^ • 
jurisdiction which 

waivable bv the par7ie; and suci! V.* the powers of a court, it is 

section 21. G P G and’^ rt* i ''f presumed conclusively tinder 

not taken before sett Valuation Act if objection is 

decision, at the worst onlv v ’in would make the 

collateral proceedings ^ ''"'liable m an appeal but unchallengeable in 

of the Cakuita High 'coulTin^^vl/fv^V^^/i'^'''^ 

R. 1921 Cal. 34 (F B., a^page st Y f R 40 r 

what exactly is meant by jurisdiction, in Ut;YonmvfngYo'rdf 

‘IHinecl to be the poJer of YCourt- J-'-dicion ,nay be 

fa) to Iicar and determine a cause ; or 

il.) to ,rlj,..|ic.„.. r.,.J e„rci,e any' j,„licial 

tclrXnr,tl'y"M^” “"iP't co.,„ 

presented in a formal way for hs decisimn cognizance of mailers 

(a) the power J.ear an, I do, ermine ir,„e, of law ami facf 

td SX-i'carlw,. “P= colniraoee of, 

(C) the authority ,o hear an.l deci.le a Icyal co,.,r„yer,v • 

' 'PetKr.he pXX mt'sX'a'nd''; ™'t.t in Cniroyerry 

judicial power over them ; adjudicate or exercise any 

^ ^ ’befo'rTth^couY’- '"‘"d Pronounce judgment on the issues 

LegfsbTJre'’'to TeaY'^nd 'de'Y' '•* conferred upon a court liy the 

carry the judgments into effeaY'"^ between parties aiifl to 

"lYY^^mYiS t: r SYe::c;:!i£ p— 

of circumstlnces.'^TYusYthYjSisdicUon m restricted by a variety 

cnee to place, value and’ na^YY'S^ sug-^mYtteY.’^^ 

Jbnits^ hs YognLaYceVaYYY^YstTiYYd’toYY- ‘'Y territ.trial 

?* rnay be competent to Xal YYh controver^^' of prescribed value, 

instance testamentary or matrimonial ra fce*'*^* character, for 

purposes, record of rights as between landlords aYY tenants. 
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This classification into — 

(a) territorial jurisdiction, 

(b) pecuniary jurisdiction, and 

(cfi jurisdiction of the subjecl-malter, is obviously of a fundamental 
character. 

Given such jurisdiction, \vc must be careful to distinguish exercise of juris- 
diction horn existence of jurisdiction, iov, fundamentally, different are the conse- 
quences of failure to comply with statutory requirements in the assumption 
and in the exercise of jurisdiction. 

'I'he authority to decide a cause at all, not ihe decision rendered therein, 
is what makes up jurisdiction, and when there is jurisdiction of the person and 
subject-matter, the decision of all other questions arising in the case is but an 
exercise of that jurisdiction. 


Ihe extent to which the conditions essential for creating and raising the 
jurisdiction of a Court or the restraints attaching to the mode of exercise of 
that jurisdiction, should be included in the conception of jurisdiction itself, is 
sometimes a question of great nicety. 


We must not thus overlook the cardinal position that in ortler that juris- 
diction may be exercised, there must be a case legally before the Court and a 
hearing as well as a determination. 


A judgment pronounced by a Court without jurisdiction is void, subject 
to the well-known reservation that, when the jurisdiction of a court is 
challenged, the C’.ourt is competent to determine the question of jurisdit tion, 
though the result of tlie enquiry may be that it has no jurisdiction to deal 
with the matter brought before it. 


If a Court has jurisdictiou to try a suit and has authority to pass orders 

of a particular kind, the fact that it has passed an order which it should not 
have made in the circumstances of the litigation, does not indicate total want 
or loss of jurisdiction so as to render the order a nullity.” 

It is well settled that in order to determine the 'lueslion as to which 
court would ha\e jurisdiction to decide the suit, the court has to oo in 
allegalions made in the plaint and not in the written statement. {Muvsht Ram 

V. Beli, A. 1. K. 1970J. & K. 2 (D. B.) ; 1969 Kash. I- .)• 106). 

It is settled law that the exclusion of the jurisdiction 
i, not to l-rreadil, interred, but that such exclusion must etther be expltcttly 

expressed or clearly implied, {ibid)- 

Where a suit is brought for two or 
ble by the civil court but the others are not, then the jurisdieti 

court is not ousted, [ibid)- 

Defence of j«risdiction.-The defendant ^is written 
allege that the court has no jurisdiction to hear the suit on the g 

(set forth the grounds). 
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Objection to jurisdiction.— -No o6jet<ion as to the place of suing ^ha] 

allowed hv any appellate or revisional court unless— 

(ai such objection was taken in tbe cm.rr of first instance - 

(i) at the earliest possible opportunity ; and 

(ii) in all cases where issues are settled, at or before such settlement; 

(b) there has been a consequent failure of justice, ^^ection 
Code of Civil Procedure). 

d he assumotion of jurisdiction by the District Judge, even if he did not 
possess it, <loes not result in a failure of justice if the objection to juri^sdit 
was raised very late. {Abdul Azeem v. Fahimunmsa Begam, A. 1. R. 1- Y 

226 (D. B.) : (1967 1 Mys. L. J. :.75 ; 10 haw. Rep. 4C)- 

'c Plea of accord and satisfaction. — The plea of accord and satis 
^ faction mav be broken in the following two parts 

(i) agreement to accept a particular article or work in lieu of the 

obligation due ; and 

:'ii) the giving of that article or doing of the work in pursuance of 
that agreement. 

A contract may 1)C discharged l>y accord and satisfaction. 

Discharge of contract by accord and satisfaction.— Accord and 
satisfaction is the purchase, of a release from an obligation, whether .''J'^mg 
under contract or tort, by means ot any valuable co sideration not being 
actual performance of the ohligation itself. The accord is the agi cement 

which the obligation is ilischarged. The r. <15/, le/ien is the consideration which 

makes the agreement cperaii \ e. This is English law as to Accord am 
Satisfaction. 

Example.— A owes B Rs. 300. A and B agree that if A oflVrs Rs. 200, 
B will accept them in full satisfartion of his debt. B ( fTeis Rs. 200. 

The payment is the discharge of ihe whole debt or the whole c'aim. The 
agreement to pay Rs. 200 is the accord while the actual payment of Rs. iUU is 

the satisfaction, 

Acceplin,Lr any otlu r ^aiisfaclif n than the performance 
is called in En^ilisli law accord ond satisfaction. T hus if A <>W( s b Rs. J, aiu 
b accepts Rs 1000 from C in discharge of this claim against A, A is completely 
discharged from his old liability. Similar is the case with an adjustrnent ol 
account between two parlies. The agreement to accept full satistaction is 
c\\\td accord and the actual carrying out of the new agreement is 
satisfaction. Accord without satisfaction is no discharge of the contract. ( rthsii 
Russian Gazette v. Associated NewspaperSy (1933) 2 R.b. 616). 

Section 63 of the Indian Contract Act makes a wide departure from the 
English law inasmuch as it does not refer to any agreement and valuable 
consideration. Section 63 cannot le, therefore, enlarged by the implication 
of English doctrine. (Aew Standaid Bank Ild.\- Prcbodli Cfiandray {i JA2) 1 Jf) 

I. C. 768). 

(cc) Plea of insolvency.— The defendant in his written statement may 


allege that 
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(i) “Tlie defendant has been adjudged an insolvent.” 

(u) “The plaintiff, before the institution of the suit, was adjudged an 
insolvent and tlie right to sue vested in the receiver.’* 

(ccc) Plea of minority. — Who are competent to contract. — Every 

peison is competent to contract who is of the age of majority according to the 

law to wliich he is subj- ct and who is of sound mind, and is not disqualified 

from contracting by any law to which he is subrrt. (Section II of the Indian 
Contract Act). 

One of the essentials of a valid contract is that the parties must be com- 
petent to contract, that is, they must be competent to bind themselves bv a 
promise. 

Minor’s contract. — Section 10 lays down that the contracting parties 
sliould he competent t. contract. Section 1 1 expressly provides that a person 
\vl)o has not attained tlie age of majority according to the law to which he is 
subject, is inrompeleni to enter into a contract. The question arose as to the 
nature of a contract entered into liy a minor. It was formerly held bv the 
various High Cotirts, following tlie English law, that a minor’s contract was 
onlv voidable at his option and not void. But in 1903 the Privy Council 
ruled in the leading case of Moliori Bihi v. Dharma Das Ghose, (1903) 30 Cal. 
539 (P. C.) that the Indian Contract Act makes it essential that all contracting 
parties should he competent to contract and specially provides that a person 
wlu), l)y reason of infancy, is incompetent to contract, cannot make a contract 
within the meaning of the Act. Therefore the Privy Council held that a 
contract entered into with a minor is wholly void' and not voidable. 

Privy Council case Mohori Bibi v. Dharmodas Ghose. Facts. — 

Dharrnodas Ghose executed a mortgage in favour of Brahmo Dult to secure 
the repayment of Rs. 20,000 at 12 p. c. on some houses belonging to him 
on the 20//i 1895. Then Dharmodas Ghose was a minor. Throughout 

tlie transaction, Brahmo Dutt was absent and he was represented by his agent 
Kcdar N'ath. Kedar ' ath during the course of negotiation came to know 
tliat Dliarmo Das was a minor. 

On the day on which the mortgage was executed, Kedar Nath got a 
declaration, which was prepared liy him, signed by Dliarmo Das with the 
content that Dharmo Das came of age on 17th June, 1895. 

On 10th Septcmlier, 1895, the minor, by his mother and guardian as 
next friend, lirought the suit against Brahmo Dutt oii the ground of his 
minority at the time of execution of the mortgage and praying for a declara- 
tif>n that it was void and inoperative. 

The Privy Council held as follows : — 

(1) A mortgage executed by a minor cannot be enforced against him. 

(2) With regard to the argument that the plaintiff was estopped by 
section 1 15 of the Indian Evidence Act from taking the plea that he was a 
minor at the time of the execution of the mortgage deed, the ' rivy Council 
held that the section does not apply to such a case, where the statement relied 
upon is made to a person who knows real facts and is not misled by the 
untrue statement. There can be no estoppel where the irutli of the matter 
is known to both the parties. 

The knowledge of Kedar Nath, the agent, must he imputed to the princi- 
pal Brahmo Dutt. 
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(3) Regarding the agreement that the court ought nut tu have decreed in 
the respondent’s favour without ordering him to rei:)ay the money und(M' 
secs. 64 and 65 of the Contract Act, the Privy C-ouncil held that sections 64 
and 65 arc inapplicable, firstly, because section 64 refers to a \ oidable emitract 
whereas, in view of sections 10 and 11, a minor’s contract is not voidalde l)ut 
Void and secondly section 65 has n<> application 1 ccausc the section 
presupposes the existence of a contract whereas there can be \io contract with 
a minor. A contract with a minor is void ub initio. 


(4) As to the contention ihtit 'he who seeks etjulij' oiust do equity' and should 
refund the money on equitable grounds, their Lordsliips held that a Ciourt of 
equity cannot compel a person to pay any atnount in respect of a ti ai\sactioii 
which as against that person the legislature has declared to be \oitl. 

(5) As regards Sections 3B and 41 of the I'epealed Specific Relief Act, 
1877 (corresponding to sections 30 and 33 [\) of the Specific Relief Act, 1963 
their Lordships held that the relief provided therein is purely discretionary. 

In short, the decision of the Privy Council is to this eUccL that a 
contract entered into with a minor is not \uidablc but absoluiely void and the 
infant is under no obligation to repay ilic money that he received under the 
contraci ; in other words, he cannot be compelled to fuliil his obligation 
arising out of the ct>ntract. 

1 his proj)osition, if strictly interpreted, woukl Kuul to slarilitie, restdl ; 
ior there are many contracts wliicli arc made in favour of the minor, Un 
example, in the case of a mortgage executed in favour of a minor who liad 
already advanced the morieage money, the transaction would Ijc vtnd and 
unenforceable according to this iiucrpi clati(jn. So, instead of guarding the 
interest ot the minors, the law would do them much injustice. J^uL the com is 
m India liave, as a rule, conlined the Privy Council ruling only to cases where 
a minor is charged with obligation ami ilie other contracting party seeks to 
enforce that obligation against the minor. So, no such ditiicultics have arisen. 
A inirior may, hosvcver, lake advantage under a contract or enforce contract 
which is for his bcnciits. It has been held by a Pull Bench of the Madras 

Court ill Rquliuvachariar V. iirimvasy 4U Mad. 306 (P. B.), dial a 

mortgage executed in favour of a minor who has advanced the whole of the 
mortgage immcy is cnfoicealjle by him or by any oil er person on his behalf. 

minor purchaser of immovable property was held euiiiled to recover ptjsscs- 
sion ol the properly purchased from his vemior. [Collector of Meerut v, liardian 
A. I. K. 1945 Allahabad 15bJ. 

On the same principle, it has been held by liic PligJi Courts of K.uigoou 
and Madras, that a piomissory note executed in lavour ut a minor is luji void 
and can be enforced. 

'Phus, the CuuiTs have spread a special cloak of prolcciion n>uud the 
minor. 


Example. — A, an infant, lured a marc from B to ride hn' an liour and 
injured her by riding the same lor nearly 4 hours. 

As the minor’s contraci is void, B has no remedy against A, even though 
A’s act was wrongfully done in performance of the contract. 

A minor cannot enter into a valid contract but minority docs not affect 
marriage, dower, divorce and adoption. 
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Fraudulent representation and refund of benefit by minor, — 

Where au infant has ol^tairied an advantage by falsely stating himself to be 
of age, equity required him to restore his illgotten gains or to i elease the 
parly deceived from obligations or ads in law induced by the fraud, but 
scrupulously stop[)ed short of cntorcing against Iiitn a contractual obligation 
entered into wliile lie was an infant, even by means of fraud. Kesiitution 
sloppctl where repaynient began. Where the minor has in his possession the 
very thing that lie obtained by frautlulent misrepresentation, equity would 
compel him to give back that thing ; if lie has the identical coins or notes 
obtained by fraudulently misrepresenting himself as being of age, he may 
be compelled to give up those coins or iu>tes but to hold him liable for their 
c(|uivalciit where lie lias spent the money, or where the identical money 
cannot be discovered W'>uld be enforcing a void contract of loan — it would 
be compelling iu)t restitution but repayment. Similarly, incases of goods 
sold lo a minor on his false reprcsenlaiiou may be got restored if lie lias the 
identical gooils in his p >ssessiun l)ui where they have been consumed or 
cxchangctl or cannot be found, their equivalent in goods or money cannot 
be ordered to be returned, for that would amount to payment of iJicir price. 
'I’nus in Ivnglisli Law vvlien any misrepresentation has been made by the 
minor and he has taken advantage of that representation then, what at tnc 
most can be granted is ihc restitution and nothing more. 

'I'hc doctrine ^^Restitution stops where repay/nent begins'' has been held appli- 
cable in India in inany cases, as for example, Ajudhia Prasad v. Cbandan Lai, 

I '37 Allahabad P. B. \ Tikki Pal v. Komal Cfiand, 1940 jYagpur 327. But 
as stated in Mohori Bibi case in api)ropriate cases the courts in this country 
are empowered to order restitution by minors on c([ui table grounds. Having 
rc‘^ard to the current of authority in India, it may be said that wjicre a 
minor sues as [)lainlili’ and makes a fraudulent inisrepreseniation and 
indua:s an innocent person U) enter into a transaction, otlicrvvisc legal and 
validlv enforceable, the minor can \)c compelled to resto.e ilie benelit 
received. > Appasioanii v. jVarayan, 54 M. 112}. 'I hus wc come to the 
conclusion that the Indian Cmtraci .\ct conicmplaies payment of compen- 
sation and luU nicre restitution, the scope is much wider than under the 
Ln'dish Law where only reslilution can be grained and no mure. 


Acccrclin'j f) section 65 of the Indian Contract Act, a person who has 

ol)tained some benefit under a void contract must return tliat benefit when 
the contract is discovered lo be void or becomes void. In Mohori Bibi’s case, 
the question arose whether the minor was bound to return the benefit 
olitaincd under any contract made by liim. riieir Lordsliips observed that 
Section 65 was coiiiined to tliose cases where the contract was discovered 
to \ic void or becomes void. It lias no application to a case where the 
contract is void ab initio as in the case of a minor's contract. Section 64 
like Section 65 starts from the basis of there being an agreement or contract 
between two competent parties and has no aiiplication to a case in which 
there never was and never could have been any contract. Ihe cleai rule 
laid down is that neither Section 64 nor Section 65 deals with a case where 
a oartY is incompetent to enter into a contract at all and that in such a 
case therefore, there would be no question ol ordering him lo ■'estorc the 
advantage which he has received or to make compensation for what he has 
received So, a ndnor is not bound to refund the consideration to a 
purchaser or lender even if he is guilty of fraudulent representation as to 

his age. 
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Their Lordships in Mohori BihVs case, however, added that Sections '69 
and4i of the repealed Specific Relief Act, U)77 (correspondin*^ to Sections 
31 and 33 (1) of the Specific Relief Act, 196^) give discretion to a Court to 
require a party in whose favour concellation of a deed is adjudged to make 
compensation to the other party. 'I’his observation of their Lordships has 
been regarded as an authority that under certain circumstances th: Court 
may on adjudging cancellation of a deed at the instance of a minor require 
a minor to make compensation to the other party. So, in some cases, 
the courts have held tliat where a mortgasrc of minor’s property is set aside 
by tiie Court, the Court may direct the minor to refund consideration to the 
lender if the loan was obtained by the minor by fraudulently representing 
that he was of full age. It has similarly been held that where a sale of 
minor’s property is set aside by the Court, the C^ourt may if satisfied that the 
sale was procured by the minor by a fraudulent representation as to his age, 
require the minor to make compensation to the purchaser. {Mohd. Hamidan 
Bibi V. Nanhe Mairiy 1933 Allahahi^d 372). But it has been held that such 
discretion should not be exercised in favour of a person who has been 
unscrupulous in his dealings with tlic minor and has deliberately undu*rtaken 
the risk. Mohori Bibi v. Dh irmo and D isGhose and Mohd. Syed v. Bishambharnath, 
45 Allahabad 644). 


It must, however, be carefully remcihl)crcd that Section 41 (jf the old 
Specific Relief Act corresponding to Sccti<'n 33 (l)of the Specific Relief Act, 
1963, has no application to a case where a mil is brought against an intant 
and there is no qraestion of the cancellation of an instrument. Section 41 of 
the old Act applied only when the inincjr is the plaintiff and that Section is 
based on the well known principle that he who seeks equity must do equit y. 
In numerous cases it has been held that Sections 64 and 65 of the Indian 
Contract Act do n(,i apply nor do Sections 39 and 41 of the old Specific 
Relief Aci apply to a case when the suit is brought against a defendant 
inin-r on a document ext cuted b\ him allli(>ugh he had misrepresented his 
age to tin; plaiiuin. I'hc lale.st case on llie point is Ajudhya Prasad aWas 
NanheBabuw Chandan Lai, 1937 A. L. J.bhU (F. B.). In that case, money 
was borrowed by two minors undci a rrautgage-deed at a time when ihey 
were minors under a Iraudulcnt concealment of the fact that executant were 
minors and suljsequenily the mortgagee brought a suit to enforce the 
mortgage against the debators. It has been held : 


1. That the defendants Leing minors at the dale of the execution of 
the III* rlc;age-deed were incompetent to enter into any contract of mortgage 

and the mortgage-deed was void ab initio and could not -be enforced against 
the defendants. ^ 

2. That no ((ucstion of equity arises in a case where the mortgagee 
himself is suing for the recovery of the mortgage debt. 

3. That where one of the parties is a minor and is incapable of coa- 

iractmg so that there never is and can never be a contract. Section 65, 
Contract Act, can have no application to such a case as that ;iection starts 
Irom the basis of there being an agreement or contract between competent 
parties. * 


4. That the contract itself being void, the plea of estoppel against the 
minors must fail. 

Englibh law as to minor’s contracts.— Minor’s contracts were 
ciassihed into the following three classes at Common Law : — 

(1) Those for necessaries • 

20 
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(2) Those for ihe Ijciitlit uf ihc minor ; and 

(3) Other contracts. 

The first two classes of the minor’s contracts were valid and the third 
(*nc was voidable at the option of the ndnor. 

The law was affected by the Infant’s Relief Act, 1874 which rendered 
void all the contracts of the minor except those tor necessaries. 

After this Act of 1874, contracts made during infancy cannot be 
enforced, though ratified, if there was no fresh consideration for ratification 
of the liability by the minor. A man of full ai'C cannot make himself 
liable upon a contract entered into during infancy, even though there is 
fresh consideration for his ratification of such liability. An infant on 
attaining majority can sue on a contract entered into during infancy, 
though he may not be sued thereon. But he can only claim damages, for 
there can be no specific performance for want of mutuality in the contract. 

Resemblance between Indian and English law as to minor’s con- 
tracts. — Regarding minor’s contracts , the Indian Law resembles with the 
Englisii law on the following points : — 

(1) Botli in India and Jhigland, a minor must pay for necessaries uf 
life supplied to him (Section 6(>). 

(2) In both the countries, a minor is not personally liable lor 
money obtained on fraudulent representation. 


Distinction b etween Indian and English law as to minor’s con- 
tracts. — 1 he Indian law differs from the English law on tlie subject of 
minor’ s contracts on the following points : — 


( 1 ) 

(^i 

(4) 

(.5) 


In India, the minoi’s coniraci is altogether void but in 
it is sometimes void and sometimes voidable. In England, the 
loan of money to the minor is void. 



In India, a minor can ratify a fresh consideration of a contract 
entered into during minority whereas in England he cannot do 
so. [fCundan Bibi v. Sree Narayariy (1906) 11 G.lW. N. 195). 

In India, a minor on attaiiiing majority can neither sue nor be 
sued on contracts entered into by him during minority but in 
England he can sue on the contract for damages. 

In India, a minor’s property is liable for tlic necessaries and not 
his person but in England the minor is personally liable. 

In India there c*an be no specific performance by or against the 
minor unless it is a contract entered into by a guardian on 
behalf of the minor and the minor’s benefit. In England there 
can be no specific performance for want of mutuality in tlic 

contract. 


Ratification of minor’s contract.— As regards ratification of minor's 
contract, a minor’s contract is void and has no existence in the eye of law an 
therefore it cannot be ratified and cannot support a fresh promise by c 
infant after attaining majority. In other words, since a minor s agreemen 
is void, there is no question of ratification, and the consi deraticm o e 
past agreement entered into during minority cannot be a good coniideration 
for the contract ratified on attaining majority. 
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Ixatnple. — A promissory note executed by a person on attaining 
majority in settlement of an earlier promissory note executed by him during 
minority in consideration of a sum of money received by him when a minor, 
is not enforceable for want of consideration. (Suraj Norain\. Sukhu Ahir, 
1928 All. 44 (F. B.)). 

But where a minor on attaining majority executed a mortgage bond in 
favour of a creditor in consideration of advances received by him during 
his minority and also a fresh advance made at the lime of the mortgage, tlie 
mortgage is enforceable only to the extent of the fresh advance because tlie 
minor’s contract being voitl is incapable of ratification by him on attaining- 
majority. 

But it is competent for a person emerging frotn a slate of disability to 
take up and carry on the transaction O'inmenced while lie remained under 
disability in such a vvay as to bind himself as to the whole. {Ma^nn Lai v. 
Ratnnian Lal^ 45 Burn. L. R. 76 1 j. 

Example. — A minor during his minority incurred a delit whicii he 
pays on attaining majority. 

Since an agreement with minor is vtnd and not unlawful, the sum paid 
cannot he sued for subsvquenlly and in law it must be regard-rd on the satnc 
foolin.e as a gift. 


Estoppel against minor.— Section 115 of the Indian Evidence Act 
deals with the ^5/oppf/. When one person has, l)y his declaration, act or 
omission, intentionally caused or permitted another person to Iielicve a thiii!'- 
to be true axid to act (m such belief, neither le‘ nor his representative, shall 
be allowed in any suit or proceeding between himself and such person or his 
representative io deny the triali (jf that thing. 

A minor’s contract is void ; and he is not liable on contract or for anv 

wrong arising out of or immediately connected with a contract - and tlierc- 
ioiv to say that he was bound by estoppel, would be doing indirectlv what 

Could not be done directly owing to his incapacity to contract. So it 

was held that an infant was not est<^pped from pleading his minority • iV a 

person sued him on a contract wlilch the minor had induced by a fraudulent 

misrepresentation as to lus age. I his was the opinion of all the Hioh Ciour's 
except that of Bombay. ® 

1 he queslion as to whether a minor can be estopped by a false reiu'eseu- 
tain.n as to his age is now iinally settled by Sadiq All Khan v.Jai Kishon. 

I U Kishori, (1928) 30 Bom. 

^>^'»t?^age-decd executed by a minor is not bindin-^ 
and incapable of founding a plea of estoppel. A minor cannot be estopped 

by a false representation because iJicre can be no estoppel against the statute. 
30 B^ 607]^^'' ^ subject is also the same. [Leslie v. Sfteill 


I I a minor, obtains a loan of Rs. 5,000 from B, a nioncy- 

lenucr, by fraudulently representing that he is of full age. 

In India, minor’s contract is absol uiely void, and if B brings a suit for 
ne recovery of the amount, even though th.- minor l,ad fradulentlv represen- 
ted himself as of full age, his suit must fail. {Mcrha Rao w. Seth Chowgmal, 

C«., 1J34 .Mad. 560). The minor is not estopped from se tting up tlie 
plea of minority* ' 
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It has been he’d in various cases that estoppel cannot be pleaded against 
him. Therefore, even the misrepresentation of the minor does not render the 

contract valid. 

Same is the law in England. Any contract of debt contracted by a rninor 
will be void under the Infants’ Relief Act, 1874, though it will be \oidablc 

under the Contract Act. 

English case. — Leslie v. Sheill (1914) 3 K. B. 607. The defendant 

minor induced the plaintiff to lend him £400 by falsely representing that he 
was of full age. The plaintiff filed a suit against the defendant for the recove- 
ry of the money on the ground of fraud and in the alternati\e, o or 

money had and received.” 

It was held that under the Infants’ Relief Act, the contract 
was absolutely void and -ranting the relief would amount to enforcing a void 
contract indirectly. Hence the suit was dismissed. 

Specific performance of minor’s contract. — Since the minor’s con- 
tract is wholly void, the question of specific performance of such a contract 
docs not arise. Even the contracts entered into by the guardian of the minor 
on behalf of the minor cannot be specifically performed by or against the minor. 


But agreements in favour of a minor arc perfectly valid. In other woids, 
agreements which are beneficial to the minor are valid. The only dithculty 
is that the minor cannot claim specific performance of an agreement because 
specific performance, being an equitable remedy, can be granted only when 
there is mutuality, i. e., when each party is entitled to the remedy. 

A contract may be entered into on behalf ot a minor by his guardian oi 
by the manager of his estate. In such a case, the contract can be specilically 
enforced by or against the minor in the following circumstances: 

(1) The contract is such that the guardian or manager is competent 

to enter into such contract on beiialf of the minor s") as to bind 

the minor, and 

(2) The contract is for the benefit of the minor. 


If either of these two conditions is wanting, the contract cannot bt 
specifically enforced at all 

It has been held that a contract entered ^ 

being for the minor’s ben-^fit, may be enforced by either party to the c 
"hut it Itas been held by the Privy Council in M^r Sar^rjnnv. 

> »Lac. r«.- .he purchase 

the minor is not entitled to specific performance of the contiact 
mutuality. ^ 

In subsequent case Babn Ram v. SaidulnUa, 35 All. ‘*'99. tlie ronfined 

held that the Privy Council ruling given in on 

behalf of a minor and the guardian .^rdians and Wards 

Act a contract by him on behalf of the minor for the pnrenase 
vable property is valid. 
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So the case of a certified guardian of a minor selling the minor s proper- 
ty with the sanction of the court stands on different footing, and specific per- 
formance of such a contract can be orderd if the contract was benefical to tlie 

minor . 


Infant’s (minor’s) liability for Torts.— Though as a rule an infant is 
not liable on a contract, he is always liable for a tort. In the words ol Loid 
Mansfield, “the protection of infancy must be used as a shield and not as a 
sword.” An infant or a'minor is generally no less liable than an achdt in tort, 
but it must be carefully remembered that when a tovt ntises out of a conlTuct ond 
the contract is not enforceable against the injant, he cannot be made liable by treating 
the breach of contract as a tort unless it can be severed from the contract. is v/cW 
established that an infant cannot be made liable for what was in truth a 
breach of contract by framing the action ex delicto (in tort). You cannot con\'ci ( 
a conii act into a tort to enable you to sue an infant, hord ICenyon, O. J., obse- 
rved injenning v. RundelU 3 T. R. 335 that if it were in the power of a plaintiff 
to con\'ert that which arises out of contract into a tort, there would be an 
end of that protection which the law affords to infants. Where a contract has 
been procured by a fraudulent representation made by an iniant as to his age, 
he is liable neither on the contract nor in tort, because tort 

which sustains an action for damages must be independent of the contract 
and no person can evade the law c<^)nterring immunity up m an infant by 
converting the contract into a t<.rt for the purpose of charging the infant. 
When an action is in reality an cction contractu (in contract) but disguised 
as an action g.v delicto (in tort), it cannot be enf)rceil. [Leslie v. Sheill (19M) 

3 K. B. 607]. 


In short, a minor cannot be made liable in contract by suing him in tort. 
But it may well le that his wrt ngful act is indepei.dcnt of contract, except for 
the fact that if there had been no contract he would have no opportunity ol 
committing it. In such circumstances, he is liable. Both these rules can be 
illustrated from the reports in fenning v. Rundell, .1799) 3 T. R. 335. A minor 
hired a mare for riding and rode it so carelessly that he injured the mart'. 
He could not be held hable upon the contract by framing an action in tor* 
for negligence. But in Burnard v. Haggis {\Vy6‘6) 14 C. B. 45, where an infant, 
under graduate at Cambridge, hired a mare /or riding on the road and in spile 
of being expressly told that it was not let for jumping or larking, nevertheless 
rode it across country and fatally injured it by jumping it on a stake. He was 
held liable. He did an act altogether forbidden by the owner of the marc and 
outside the purpose of the hiring. It was as much a tort as if he had taken tlie 
mare out of a field without any hiring and hunted and killed it. Distinction bet- 
ween acts which are merely an abuse of contract and those which are wrongs 
in effect inde])endent of it, though admittedly difficult to apply, is a substantial 
one. If the rule were otherwise, breach of contract and tort overlap in so many 
instances that an infant’s Immunity in the law of contr act w’<>nld be seriously 
diminish*: d. 


(cccc) Plea of remission. — 'I’he defendant in his written statement can 
allege as follows: — 

“The performance of the promise alleged was remitted on (date).” 

(c-1'' Plea of rescission. — The defendant may take ilie following plea 
in his written statement - 

“The contract in question was rescinded by agreement between the 
plaintiff and defendant.” 
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A contract may be discharged by rescission of a voidable contract. 
J^ection 64 of the Contract Act deals with such rescission and its effect. It 
reads as follows : — 

“When a person at whose option a contract is voidable, rescinds it, the 
other party thereto need not perform any promise therein contained in which 
he is a promisor. 

Vhe party rescinding a voidable contract shall, if he has received any 
benefit thereunder from anotlier party to such contract, restore such benefit, 
so far as may be, to the person from wh(m'i it was received.*’ 

'Idius when a person at whose option a contract is voidable, rescinds it, 
the performance of the contract may be avoided by tlie other party. 

Section 64 applies to cases of voidable contracts — contracts voidable 
ah initio (i. e. contracts obtained by fraud, misrepresentation etc.) and con- 
tracts wliirh become voidalile subsequently (i. e., contracts under sections 
39, 53. 5.) etc.), d’he section lays down that in case of voidable contract? 
when the party at whose option a contract i- voidable, rescinds a contract, 
then the other party need af)t perform his part of tlie promise. But the 
party rescinding a voidable contract is required by this section to restore 
sucli benefit as he might ha\'e received from the other party. 

This section does not apply to contracts made by minors or other 
incompetent persons. The word ‘‘person” used in the section means such a 
person as is competent to contract, i. one who is of the age of majority 
according to the law t‘> which hi' is subject, and who is of sound mind and is 
not disqualified from contracting by any law to which he is subject. But 
sections 38 and 1 1 (if tlie Specific Relief Act give a discretion to the Court 
to order a refund of money or award any compensation which justice may 
require in a casi' where an infant rescinds a contract under which he has 
received a benefit. 


It is only the benefit received under the contract that has to l)C ralurn- 
etl. riius if a purcliaser of property deposits a sum witli tlie vendor, with 
power to the latter to forfeit the same if the purchaser fails to complete 
within the agreed time, tiic vendor is entitled in law to retain the deposit, 
on the contract subsequently going (^fF by the purchaser’s failure to coin* 
plete as agreed. (^.Vatesa v. Appavn^ 38 Mad. 178). 

(d) Plea of payment. — If the defendant relies o i [\\q plea of piynientt 
he must specify the inode in which the payment was made andthetim^: 
when it was made, e. g., “the defendant pleads a paym'tU of Rs. 400 to tlie 
plaintiff on June 5, 1938, towards Uie bond in suit.” 

I'he defendant may allege in his Written Statemenl that the defendant ' 


(i) as to the whole claim ; or 
(ii) as to the part of th(* money claim 'd ; 
as the case may be, 


has paid into 1 .ourt Rs and says that this sum is enough to satisfy 

the plaintiff’s claini or the part aforesaid. 

(e) Plea of estoppel.- It is not sufficient to plead that ^ parueffiar 
suit is barred by The grounds on which this plea 

specified. For instance, “the plaintiff is estopped from ^ t 

owner of the house in suit because in his conversations with t 
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on 20-6-37 and Oil subsequent dates he (ihc plaiiuiff) icpt\ seiitcd iliat tin: 
real owner of the iuiuse was A and thereby induced the dclcndanl to enter 
into the contract for purchase of the said house with A,” 

Tile defendant may state in his written statement as follows ; — 

“I hc plaintiff is estopped from denying the truth of (insert ilic slaie- 
ineni as to which the estoppel is claimed) because (state the facts relied on as 
creating the estoppel).” 

(^f) Flea oi r€& judicata. — Section II (d the (avil Procedure ( lotle 
pio\it!ts that no C(»urt shall try any suit or issiu- in which the matter tlire( tly 
and Mil siaiaially in issue has bem directly and substantially in issue in a 
fornici suit between the same parlies. 

I he defendant may allege in his Written Siaicinenl iliat tin: t laim of 
tlte plaintiff is barred by the decree in the suit (give the number and 
reference). 

Explanation IV to scciitjn 11 of the Codeof(’i\il Pr<jccdurc prov ides 
that any matter which miglu and ought to ha\c Ijcen made ground of 
defence or attack in such former suit, shall be rleeincd to have been a matter 
directly and substantially in issue in sucli suit. 

Therefore, if the point about non-creaiiou ot a valitl religious endow- 
ment under a VVill relied upon by the plaintiff is a point which might and 
ouglit to have been made as a ground of defence by the detcndaiu in ilie 
former suit for declaration, the defendant would be liarrcd from raising that 
plea in the subsequent suit for possession hied by the plaiauif il such plea 
was not raised by the defendant in ilie former suit. 


In order that section ll,(h P. (h, may apply to .iny panicnlar case, it 
is necessary that — 

(a) The matter directly and substantially in issu-' in ihc subse<iuent 
suit must ha\c been tlircclly and substantially in issue in the 
former suit ; 

[h) I he tormer suit must ha\c lH:cn Ijctween tlic same paities ; 

(c) '11 k; parties must have been Hligaling under the same title in 
the former suit ; and 

(d/ The matter in issue in the subseciuent suit must have been 
heard and finally decided in tiic earlier one. 

1 he question whether a matter was raised, heard and tinally decided, is 

one of fact to determined (m the circumstances of each particular case, and 

the burden of establishing the plea of res judicata is always on tin: parly who 
sets it up. 

'I’hc onus being on the di:fendaiU who has set up the pica of res judicata, 
lie should file tlie plaint as well as the judgrni nt ol the earlier suit instead of 
icmaining content only by filing a c< py of the written statement and decree. 
In the absence of proof of the pleadings and judgment in ilie previous suit 
the plea of res judicata cannot be accepted. (Vide Mst. Ruha v. MsL Sriyabati\ 
A. I.R. 1955 Orissa 28 : I. L. R. (1954) Cut. 706). 

Section 1 1^ of the Code of Civil Procedure prohibits the trial not only of 
a subsequent suit but also the trial of an issue in the subsequent suit. If the 
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issue ut jurisdiction iu the i)icvious civil suit was raised on the pleadings ot 
the parlies and was decided, section 11 applies to the retrial of an issue as to 
jurisdicliou in a subsequent suit, and the trial on the question of jurisdiction 
in ihe subsequent suit will ccriaiidy be precluded by reason of the decision 
on liie tiuestion of jurisdiction in the iirst suit. 

In MoIkui ImI V. Benoy Kishna, A. I. R. 1953 S. G. 65 : 1953 S. C. R. 377, 

Ghulam Hasan, J., of the Supreme i iourt observed : 

“Even an erroneous decision on a question of law operates as res judicata 
between the parties to it. The correctness or otherwise of a judicial decision 
has no bearing upon the question whether or not it operates as res judicata. 

A decision in the previous execution case between the parties that the 
inaltcr was not within the competence of the executing Court, even though 
v'rroneous, is binding on the j^arties.” 

In view (d these observations, the decisions on question of juiisdiction 
operates as res judicata. 

It is not necessary, in order that a decree against the manager may 
oi)e.raie as res judicata against coparceners who were not parties to the suit, 
th.u tlic plaint or written sUtement should state m express ternis that he is 
suing as manager or is being sued as a manager. It is sufficient if the managei 
was intact suing or being sued as leprescnting the 
JAilcliand V. Sheogobind, A. 1. R. 1929 Pat. 741 : I. L. R. 8 Pat. 78 y ^ 

V. (umga Ham, A. 1. R. 19J1 Lah. 559 : I. L. R. 12 Lah. 428 ,Prith,pal Smgh 
V. liamesluoar, A. 1. R. 1 927 Oudh 27 : I. L. R. 2 Luck. 288 ; Surendra Nath v. 
Shambhu Nath, A. 1. R. 1927 Cal. 870 ; I. L. R. 55 Cal. 210). 

'J'hc suit bv or against the manager will be deemed to 
by him or agabik him as representing the family if the cirtumstanecs o 
cLc show that he is the manager of the family and the property involved 

the suit is family property 
Mad. 8 0). 

It is not necessary, where the manager is the plaintiff', that the plaint 

should state in distinct terms that he is suing as the 

defendant, that he is being sued as manage. 

Sltwl/MlXrrb R^^S^riM 11950) Cut. 120). 

, ^ C, , frr p \ I R U'61 s. C. 1457 (1962) 1 S. C. R. 

In Daryaoy. State ofU. P., - • • ^ j , 32 of the Constitution before 

574, before moving the High Court for a similar 

the Supreme Court, the petitione an^ued that the dismissal 

writ under Article 226 which was ^ the bar of res- 

of the petition by the High Court under ^rUcle 226 c^re^ed 

judicata against a sintilai^penuo^^^^^^^ ^^its. It 

32 on the same or similar tacts anu piayiu^ 
was held by the Supreme Court that— 

(a) The rule of res judicata is founded - 

policy, and it is in the interest of the pub^ 

should attach to the -Zals should not be vexed 

competent jurisdiction, an^^at individuals 

twice over with the -sa-hp. kind of htigatio 
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(b; The rule of res judicata is admissible even in dealing with luuda- 
nienlal rights in petition filed under Article 32. 

(c) If the High Court pronounced judgment in a writ petition rejecting 

the prayer for issue of appropriate writs, such judgment must 
remain binding between the parlies unless it is attacked by adoj)t- 
ing the procedure prescribed by the Constitution itself. 

(d) Tb.e contention that the plea of res judicata cannot be invoked as 

the earlier decision was the decision of the High Court which was 
not competent to deal with a petition under Article 32, is liable 
to be ri'jected. 


1 ht: jurisdiction of the High Gcmrl in dealing with a writ 
under Article 226 is substantially the sanic as the jurisdiction, ot 
Court in entertaining an ap >lication under Article 32. 


petition filed 
the Supn me 


(e) The High Court may refuse to issue a writ on either of the two 
grounds of laches or existence ul alternative lemedy. But where 
a citizen moves the Supreme C( urt under Article 32, the right to 
move the Court under Article 32 being itself a fundamental right, 
the Stiprente Court ordinarily issiu s an appropriate writ or order 
if a fundamental right has been iibegally contravened. 


1 tlie ground 
Court refuses 
al ternative 

remedy, the decision of the High Court caunot generally be pleaded in 
support of the bar of res judicata. But if the matter was considered by the 
Migli Comt on merits aiul petition was dismissed on such consideration on 

the uround ili.ii — 

O 

fi no fundaincnlal right w.is pio\etl ; i r 


Bui a writ peiitiou before the Higli Court may be rejected c 
of laches or the existence of altcniaiivc remedo, and, if the High 
to exercise its discretion on tln‘ ground ol ladies or existence o 


(ii) its breach was iKJt esialjlishcd rn’ shown to be constitutionally 
justified, 

there is no reason why such decision should not be treated as a bar 
against the competence of a subsequent petition filed by the same party on the 
same fact and for the same relief under Article 32. 


(f) It a writ peiitiou is dismissed in limine and an order is pronounced 
in that behalf, then whether or not the dismissal would constitute 
a bar would depend upon the nature of the order. 


If the petition is dismissed in limine without passing a speaking order, 
then such dismissal cannot be treated as creating a bar of res judicata. It is 
true that, /)nma/arjV, dismissal in limine even without passing a spea ing 
order, in that behalf may strongly suggest that the Court took the view that 
there was no substance in the petition at all, but, in the absence of a speaking 
order it would not be ( asy to decide what factors weighed in the mind of the 
Court and that makes it difficult and unsafe to hold that such a sunmary 
dismissal is a dismissal on merits and as such constitutes a bar of res judicata 
against a similar petition filed under Article 32. 

In order that a matter may be said to have been heard and finally decided^ 
the decision in the former suit must have been on the merits. 


Where the former suit was dismissed by the trial court 

21 
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(a) for want of jvirisdictioii ; or 

ibj for default of plaintiff’s appearance ; or 

(c) on the ground of non -joinder of parties ; or 

(d) on the ground of misjoinder of parties or multifariousness ; or 

(e) on the ground that the suit was badly framed ; or 

(f) on the ground of a technical mistake ; or 

(g) for failure on tlie part of the plaintiff to produc* probate or letters of 

administration or succession certificate when t he same is required 
by law to entitle the plaintiff to a decree ; or 

(h) fur failure to furnish security for costs ; or 

(i) on the ground of improper valuation ; or 

(j) for failure to pay additional court-fee on a plaint which was under- 

valued ; or 

(k; for want of cause of action ; or 


(1) on the ground that it is premature, 

and the dismissal is confirmed in appeal (if any), then the decision, not 
Vicing on the merits, would not be res judicata in a subsequent suit. {Sheodan 

Singh V. Daryao Kmwar, A. I. R. 1966 S. C. 1332 : (1966) 3 8. C, R. 300 : 
(1966) 2 S. C. J. 76n ; (1966) i S. C. W. R. m : 1966 A. L. J. 57!1 ; 1966 A. VV. 
R. 449). 

What the Supreme Court decided in this case was that where a suit has 
hecii dismissed otherwise than on nictits, then such dismissal will not operate 
as res judicata in a subsequent suit. What had happened in this Supreme 
Court case was that four appeals whicli had oeeii consolidated, were pending in 
the High Court. Two of these appeals were dismissed hv tiic High Court— one 
as being time-barred and the oilier on the ground of failure o( the appellant s 
father m apply for translation and printing of the record as n^quired by the 
Rules of the High Court. The result of the dismissal of these two appeals 
was that the decision of the lower Court which was on the merits, remained. 
The question arose whether the dismissal of these two appeals would result 

in tlie remaining two appeals being hit by the principle of res judicata. It 
was contended that the dismissal of tliesc lw(» appeals was not alter considera- 
tion on merits. The Supreme Court observed : 

“In these circumstances, though the order of the High Court itself may 
iu)l be on the merits, the d( vision of the High Court dismissing the appeals is 
to upliold the decision on the merits as to issue of title and, therctore, 
be held that, bv dismissing the appeals, the High Court heard and finally 

decided the matter, for it confirmed the judgment of the trial court on the 
issue of title arising between the parlies and the decision of the trial court 
being on the merits the High Court’s decision confirming that decision must 

also be deemed to be on the merits. 

It is well settled that where a decree on the merits is appealed from, 
the decision of the trial court loses its character of finality ^ 

rcs judicata again becomes and it is the decree of the pp 

which will then be res judicata. 

We cannot accept the contention that even though i^'Jhe 

have decided the matter on the merits, there can be no 
appeal court dismisses the appeal on a preliminary grou 
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,he merit., even though the result of the dism.ssal of the appea by the appeal 
cLt is ccnftrntation of the decision of the tnal court given on the merits. 

Therefore where a decision is given on the ments by the trial Court and 

matt, is t4en in ^p^ ^^al ts 

nS wtViTcoV^^^^^^ of ‘he trial court on the merits itself, 

ainounts to the appeal being heard and Inially deeded on the ments. whatev.a- 
may be the ground for dismissal of the appeal. 

(k) Plea of acquie8ceiice.-.4r<?»i.r««f« is a branch of the law ol 
. It arises when a person who is aware ol his legal rights and knows 

t?atTl e o hei perso./^^^ to those rights, encourages him 

ri,Sl';rS.”i£.rg .M. .he.e J,, be de„ly b,ouglu 

as indicated in the following illustration given by Mogha- 

“ pne defendant built the house at considerable expenses in the presence 

r .1 ni uniiff on vacant land, in the h.mest belie! that it has been allotted 
^ plab.tiff, while lc„„„i„.. .hae ,l,c „bi l.,,,l 

a ecn allotted to him. and that the defendant was acting under the said 
honert belief, did not stop him. He is. therefore, estopped by tl.e principle of 

“acquiescence” from having it demolished now. 

(3; Particulars of set-oEf.— Where, in a suit for the recovery of 

luniicy, — 

(a) the defendant claims to set-olT against the plaintiff’s demand, any 

ascertained sum of money legally recoverable by him from the 
plaintiff, not exceeding tlie |)ecnniary limits of jurisdiction of the 

( :t>uri ; and 

(b) both parties fill the same character as they fill in the plaintiff’s 
suit, 

the defendant inav, at the first hearing of the suit, but not afterwards, 
unless permitted by the Court, present a written statement containing the 
particulars rff the debt sought to be-set-off. (O. !’>, If. 6 l)i. 

This is called legal -set-ojf. 

A set-off is a counter-demand by the defendant in his written statement 
in s\iii lor money. 

The conditions to be fulfilled for a v did set-off (for a legal set-offj are the 
following : — 


(a) tlu: suit nmsl be for the recovery of money, 

(b) the amount to be claimed as set-off inusi^, be — 

(i) an ascertained sum of money which is lej^ally recf>verable ; 

(ii) recoverable by the defendant, or by all the defendants of more 
than One ; 

(iii) recoverable by the defendant from the plaintiff .or all the 
plaintiffs if more than one ; 

(iv) it must not exceed the pecuniary limits of the jurisdiction of the 
Court in which the suit is brought ; and 

(c) both parties must fill in the defendant’s claim to set-off, the saTiic 

character as they fill in the plaintiff s suit. 
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‘ascertained sum of money’. — 1. A sues Bon a bill of exchange. B 
alleges that A has wrongfully neglected to insure IVs goods and is liable to 
hirr. in compensation which he claims to set-off. 

The amount, not being asceitained, cannot be set off. (Illustration (c) 
to Rule 6 of Order \ III, C. P. C. B cannot set*ofF his claim, as the amount 
is not an ascertained, sum of money. he sum sought to be scl-off must be a 
sum ascertained, that is liquidated, and not damages undetermined. It must 
be something in the nature of a debt but not a claim for contribution of the 
amount which remains to be determined. 

2. Asucs B on a bill of exchange for Rs. 500. B holds a judgment against 

A for Rs. 1,000. 

The two claims being both definite, oecuniary demands may be set-off. 
(Illustration (d) to O. 8, R. 6). 

3. A sues H for compensation on account of trespass. B holds a promissory 
note for Rs. 1, 000 from A and claims to set-off that amount against any sum 
that A mav recover in the suit. 

B may do so, for, as soon as A recovers both sums are definite pecuniary 
demands. (Illustration (e) to Rule 6 of Order VIII) 

Pecuniary lim its of jurisdiction. — Problemi- A sues B in the Mnnsips 
Court Rs, 500 on a bond. B seeks to set~oJf Rs. 2^200 due to hi?n by A upon a bill of 
exchange. [ The claim tor set-off in the above case cannot be allowed because 
the amount claimed to be set-off (Rs. 2,200) exceeds the pecuniary limits of 
the jurisdiction of the Munsif, wliich was Rs. 2,000 only, 'fhe nature of the 
set-off and the amount of it must be within the cognizance ol the Court. [Ram 
ImI V. I.ancQSteTy 3 All. 114], 

Parties filling the same character. — 1. A bequeathes Rs. 2,000 to B 
and appoints C his executor and i Lsiduary legatee. B dies and D lakes out 
administration to IVs effects. C pays Rs. 1000 as surely for D. Then D sues 
C for the legacy. 

C cannot set- »ff the debt of Rs. ICOO aiainsi the legacy, for neither C 
nor D fills the same character with respect tt* the legacy as they fill with 
respect to the payment of the Rs. 1,010. (lllintiatif n (a! t( Rule 6 of Order 

8, G. P. C.) 

2. A dies intestate and in debt to B. C takes out adininistiation to A’s 
effects and B buys part of the effects from C. 

In a suit for the purchase-money 1 y C against B, the latter cannot set-off 
the debt against the price, for C fills two different characters, one as the 
vendor to B, in which lie sues B, and the other as rcprcsenlaiive to (Illus- 
tration (b) to Rule h ot Order 8). 

3. A and B sue G for Rs. i,000. 

C cannot set-ofl a debt due to him by A alone. Illustration (f) to Rule 

6 of O. 8), 

4. A sues B and G for Rs. 1,000. 

B cannot set-off a debt due to him alone by A. (Illustration (g) to Rule 

6 of O. 8). 

5 A owes the partnership firm of B and G for Rs. 1,000. B dies, leaving 
C surviving. A sues G for a debt of Rs. 1,500 due in his separate charactei. 

C may set-off the debt of Rs. 1,000. (Illustration (li) to O. 8, Rule 6). 
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— (1) A widow, adniinislering her husband’s estate, sued to 
recover certain movable propeily wrongfully appropriated Ijy her son. The son 
was n(>l allowed to set off a claim against his father. \Alanhy v. Mnnby. 14 
W. R. I 6J. 

(2) Where a receiver sues for the debt due to a person it is open to the 
defendant to urge the plea of set-off which he couKl have urged against tht' 
creditor himself. Such a claim is allowable althougli the sum claimed to Ik* 
set-off is not “legally recoverable” by the defendant fi'(.)n' the plaintiff 
(receiver). 

[Subranmnian v. Muthuni Swami^M M. L. J. 48]. 

(3) In a suit by a shareholder for lecovery of di\idcTds declared by the 
Company, it is not (tpen to the directors to claim by way (►f set-off damages 
due trorn the plaimiti in lespect of alleged breaches of cr.ntraci. [47 B. 182]. 

(4) In a suit h r money due on an accemnt, the defendant can ( laim to 
sel-oft the amount of pay due u- hiui by the plaintiff. [4l B. 163]. 

(5) In a suit to recover wages, the jilaintiO' alleged that the defendant 

had engaged iiim to sell his cloth at a monthly salary. Fhc defendant is 
entitled to set off the price ol cloth which he alleged, tlic plaintiff had sold 
on his account on commission. [Amir v. Naihu Mai, 8 A. 386]. 

1 he rules relating to a written statement bv a defendant apply to a 
written statement in answer lo a claim. of set-off. ((J. 8, K, 6 (3)). 

Effect of set-off. -Tl \c written statement has the same effect as a plaint 
in a cross-suit so as to enable t he court to pronounce a final judgment in respect 

both of the original claim lof the plaintiff) and of the set-off (claimed by the 
defendant). 

But this does not affect the licig upon the amount dec. eed, of any pleader 
in respect of the costs payable to him under the decree. (O. 8, R. G (2)). 


Set-off at law and Equitable set-off 
sel-nff : — 


•The law recognises two kinds of 


(i) Statutory or legal sei-off ; and 

(ii) Equitable set-off. 

(i) Set-off at law or Legal set-off. — The legal set-off is contained in 
Rule 6 of Order 8, Cavil Procedure Code. 

1 he statutory provisions contained in this Rule arc not exhaustive. 

d he legal set-off confers a right upon the defendant which he can claim 
by virtue of the statutory provision incorporated in Rule 6 of Order VIII but 
it does not take away the right of equitable set-off, in the circumstances in 
which the Gouit of Equity should feel justified in allowing the same. The 
rule only provides a second string to the bow. 

Older \ III, Rule 6 is not exhaustive on the law of sel-off nor does it 
take away any right of set-off, whether legal or equitable, which parties would 
have had independently of its provisions. 

(ii) Equitable set-off. — In case where the cross-demands — 

(a) arise out of one and the same transaction ; or 

(b'l are so connected in their nature and circumstances that they ran 
be looked upon as part of one transaction, 
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it is held equitable to allow the defendant to phad a set-off. though the 
amount may be unascertained. 

This is known as ‘equitable set-off’ which has l)een recognized by Rule ly 
ot Order 20 of tlie Code of Cavil Procedure. 

Kquitable set-off exists not only in cases of mutual debts and credits but 
also where the cross-demands arise out of one and the same transaction or are 
so connected in their nature and circumstances as to make it inequitable that 
the plaintiff should recover, and the defendant be driven to a cross-suit. 
\Kalanand Singh v. Sri Prasad Das^ 17 G. VV. X. 1060]. 


lllustration,~-\ to sell, and B agrees to purchase, 1000 bales of 

cotton. B takes delivery of 170 bales and is ready and willing to take delivery 
of the rest, but A fails to deliver them. A sues B for the price of 170 bales. B 
claims to set-off the damages sustained by him by reason of A’s failure to 
deliver the remaining bales. B is entitled to claim the equitable an-off, as 
th<‘ claim arises out of the same transaction. 


Distinction between legal set-off and equitable set off. — (i) The 

legal set-off is limited to ascertained sum only whereas the equitable set-off is 
not so icslrictcd. EqtiitaLle sm-off can 1 c alhnvcd with respect to an 
unascertained sum of money. 

(ii) In the ease of legal set-off, the Court is bound to give judgment on 
the (pu stion ol set-off l.iu, in an e(|uilablc set-eff, the Court is not bound to 
L'ive the finding upon it. It is within the discretion of the Court to consider or 
not to consider tlic ecpiitablc set-off in certain cases. 

(iii) In the case of legal set-off, the amount should not be barred by the 
law of limitation at the. date of the suit and it must be legally recoverable 
while a claiiii ofcquitahle set-off may be allowed after it is barred by time at 
the date of the suit . 

(iv) In the case of h'gal set-off, it is not necessary that the cross-demands 
must arise out of the same transaction whereas, under equitable set-off, it is 
\crv essential that the crf)ss-demands must arise out of the one and the same 

4 

transaction. 

(4) Defence or set-off founded on separate grounds.— Where the 

defendant relies upon several distinct grounds 'of defence or set-off founded 

upon separate and distinct facts, they shall he stated, as far as may be, separa- 
t( Iv and distincllv. 6, R. 7). 

(5) New ground of defence. — Any ground of defence which has arisen 
after the institution ot tlie suit or the presentation of a written statement 
claiming a set-off may be raisctl by the defendant or plaintiff, as the case may 
he, in his written statement. (O. 6, R. 8). 

Subsequent pleadings.— No pleading subsequent to the written state- 
ment of a defendant other than by way of defence to a set-off shall be 
ted except by the leave of the Court and upon such terms as the 
fit, but the Court may at any time require a written statement or . *^**^*] 

written statement from any of the parties and fix a time for presenting i 

same. (O. 8, R. 9). 

Failure of party to present written statement called for by Court. 

—Where any parly from whom a written statement is so lequire , ai s 
present the same within the time fixed by the court, the court may 
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ui) pronounci' jmlgmcnt a<^ainst him ; or 

make such order iu relation to tin suit as it thinks fit. (C), h, R, If)). 


Various types of defences in various kinds of suits — I he 

(lam may in his written statement take the plca^ mentioned heicafici 
ot' defences in various kinds of the suits. 


deten- 
by way 


No. 1 

DEFENCE IX SUITS FOR (iOODS SOED AND DEI IVl'.RED 

1. The defendant did not order the gootU. 

The floods were not delivered to ih(‘ detcnd.ini. 

3. Tlie price of the geods delivered was not Rx 

4 The defendant (or, A. b., ihe agent of the detendant^ satislied llic 

claim by payment before tlie suit to the plaintiff (or, toC. IT, the agent o* 

the plaintiff : on tlie day of , 19 

5. The defendant saiislicd the claim by payment after the suit to the 

plaintiff on the day ot 19 . ... 

No. 2 

DEFENCE LNbUrrS ON IKTNU^ 

1. The. bond is not the defendant’s Iiond. 

2. The defendant made payment to the pliinliff on the day according 
to the Condition of the bond. 

3. The defendant made payment to the plaintiff after the day named 
and before snit olTiie principal and intcO'st mentioned in the bond. 


No. 3 

DEEF.NCE IN SUITS ON ( ;IJA 1< AX rEl-N 

1. The principal satislied liie claim by payment before suit. 

2. The defendant .was released by tlic [daintiff giving time to the 
|)rincipal di blor in pursuanc(' of a binding agreement. 


No. 4 

DEFI NGl'^ IN ANY SUI T FOR DERI’ 

I. As to Rs. 200 of the money claimed, the defendant is entitled to set 
off for goods sold and delivered by the defendant to the plamtiR. 

Particulars are as follows ; — 

Ks. 

1907, January, 25ih ••• 

” February Isl 


'Fotal 


200 


2. As to the whole for as to Rs. > pail of the money 

claimed] the defendant made tender before suit of R^^- ^^ttd has paid 

the same into Court. 



i68 


LAW OF PIEAUINOS 


No. 5 

DEIENCE IN suns FOR ENJURIES CAUSED BY NEGLIGENT 

DRIVING 

w is tllr the carriage mentioned in the plaint 

il!, 1 ‘ ® >t was under the charge or control of 

delendaiu s servants. The carriage belonged to of Street 

keepers employed by the defendant to supply liitn 
cai I lages and horses and thj person under wliose charge and control 
tuc said carnage; was, was the servant of the said 

Min', ‘defendant docs not admit that the carriage was turned out of 
1 t Iclon Street either negligently, suddenly or without warning, or at a 
rapid or dangerous pace. 

nlr,..!' 'lie plaintiffmight and could, by the exercise 

, . ^'1 c caieanc diligence, have seen the said carriage approaching 

him, and avoided any collision with it, => b 

4. Tha dclcndani docs not admit the statements contained in the 
thud paragraph ot the. plaint. 


N<>. 6 


D1:^1-KNCL: in all sui ts for wrongs 

Ucnial ot the several acls [or iiiatlcisj complained of. 


iNo. / 

Dl'd ENCE IN SUIT^ FOR DETENTION OF GOODS 

. I he .miods were not ihc property of llie plaintiff. 

2. 1 lie _i;oods were detained lor a lien to wliicli llie defendant was 

( iitiilcd. Particulars are as follows : 

19o7, May 3rd. lo carria<rc of the 'njocls claimed from Delhi to 
Calcutta ; — 

45 maunds at Rs. 2 |jcr inaund Rs. 90. 


No. 8 


DFFENCi: IN SUITS FOR iNFRINGEMfvNT OF COPYRIGHT 


1. '1 he plaintiff is not the author (assignee etc.) 

2. 4 he book was not registered. 

3. The defendant did not infringe. 


No. 9 

DEFENCE IN SUITS FOR INFRINGEMENT OF TRADE MARK 

1. The trade mark is not the plaintiff’s. 

2. The alleged trade mark is not a trade mark. 

3. The defendant did not infringe. 
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No. 10 

DEFENCE IN SUITS RELATING TO NUISANCES 

1. The plaintiff’s lights arc not ancient [or deny his other alleged 
prescriptive rights]. 

2. The plaintiff’s lights will not be materially interfered with by the 
defendant’s buildings. 

3. The defendant denies that he or his servants pollute the water [or 
do what is complained of]. 

[If the defendant claims the Tight by prescfiption or otherwise to do what com* 
plained of he must say hi, and must state the grounds of the claim^ i. e,, whether by 
prescription^ grant or what\ 

4. The i-laintifi' has been guilty of laches of which the following are 
particulars : - 

1870. IdaintilLs mill began to work. 

1871. Plaintiff came into possession. 

1883. Fi rst complaint. 

5. As to the plaintiff’s claim for daiua;.,es the defendant will rely on 
the above grounds of defence, and says that the acts complained of have not 
produced any damage to the plaituiff. If other grounds are relied on, they must 
be stated, e. g.> limitation as to past da7noge.\ 


No. 1 1 

DEI ENCE TO .'^Ul 1' FOR l-ORFCLOSURE 


1. Tli(^ dtfendant did not execute the mortgatje, 

o ry 

2. 1 he mortgage was not transferred to the p\ 2 i\ni\(T [if more than one 
transfer is alleged say which is dtnied], 

5. 'The suit is barred l)y Article of the Second 

Schedule to the Limitation Act, 1963. 

4. d'lie tul lowing payments ha\e been made, viz : — 

Rs. 


Insert date) 

[Insert date, 

5. 'I’he plaintiff look iJossession on the 
received the rents ever since. 


1,00U 

500 

of and has 


6. 1 he plaintiff released the debt on the of 

7. The defendant transferred all his interest to A. B. by a document 
dated 


No. 12 


DEFENCE TO SUIT FOR KEDEAIPTION 

L ihe plaintiff’s right to redeem is barred by article 
Second Schedule to the Limitation Act, 1963. 

2. The plaintiff transferred all interest in the property to A. B 

22 


of the 
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3. I he clefeiulant, by a document dated the day of 

irausteired all his interest in the mortgage-debt and property comprised i.i 
the* mortgage to A, B, 

4. 'The defendant never took possessir)n of the mortgaged property, or 
received the reiUs thereof. 

[If the dej'endant ad'uits possession for a time only^ he shout i state the time, and 
deny possession beyond what he admits). 



No. 13 

DEl'ENCli lO JSUi r l'()R SPECIEIC: PERFORMANCE 

d'he defendant did not enter into the agreement. 


2. A. B, was not the agent of the clefeiulant [if alleged by plaitilijfj, 

3. The plaintiff has not performed tlic following conditions — [Conditions)^ 

4. The defendant did not — [alleged acts of port performance). 

5. The plaintiff’s title to the i)roperty agreed to be sold is not such as 
the dcfeiKiant is bound to accept by reason of the following matter— 
why), 

6. Tlic agreement is uncertain in the following respects— them). 


7; 

r.. 

d. 

10 . 

11 . 

12 . 


(or) riic plaintiff has been guilty of delay. 

[or) 'I'lic plaintiff has been guilty of fraud [or misrepresentation). 

(or) 'I’hc agreement is unfair. 

yor) The agreement was entered into by iTiistakt'. 

'Fhe following are particulars of (7), (0), (Oj, (lOj or yjs the case may hi). 
The agreement was rescinded under Conditions ot Sale, No. II [or by 


mutual agreement). 

[Incases where damages are claimed and the defendant disputes his liability 
damages, he inust deny the agreement or the alleged breaches, or show whatever oth^^ 
ground of defence he intends to rely on c. g., the Indian Limitation Act, accord an 
satisfaction^ release, fraud, etc). 


No. 14 

DEFENCE I\ ADMINISTRATION SUI'I' BY PECUNIARY LEGATEE 

1. T. B’svvill contained a charge of debts ; he died •“solvent ; he was 

entitled at his death to some immovable property which the ’ 

and which produced the net sum of Rs. , and the testator i 

movable property which the defendant got in, and which produced the n. 

sum of Rs. 

2. The defendant applied the whole of the said sums ^ 

Pc which the defendant received from rc 

i.nmovablc property i.r the payment of the funeral and testamentary expenses 

and some of the debts of the testator. 

3. The defendant made up his accounts Xe^Srpbindff 

^etai^he eouchets to such accounts, but he decliued to avail 

himself of the defendant’s offer. 
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4. The defendant submits that the plaintiff ought to pay the costs of 
this suit. 


No. 15 


PROBATE OF WILL IN SOLEMN FORM 

1. The said will and codicil of the deceased were not dn\y executed 

acc rding to the provisions of the Indian Succession Act, IP>65 of Hindu 
Wills Act, 1870], , 

2. The deceased at the time of the said will and codicil respectively 
purport to have been executed, was not of sound mind, memory and under- 
standing. 


3. 1 he execution of the said will and codicil was obtained by the undue 
influence of the plaintilt [and others acting with him whose names are at 
present unknown to the defend nt.] 


4. The execution of the said will and codicil was obtained by the fraud 
ol ihe plaintiff, sucli fraud so far as is within the defendant’s present know- 
ledge, being [ tate the nature of frau(i.'\ 

5. Ihe deceased at the time of the execution of the said will and codicil 
did not know and approve of the contents thereof [or of the contents of tlie 
residuary clause in the said will, as the case may be.^ 

6. 1 he deceased made his true last will, dated the 1st . January, 1873, and 
thereby appointed the defendant sole executor thereof, 

I he defendant claims — 


(1' that the Court will pronounce against the said will and codicil 
propounded by the plaintiff; 

^^2) that the Court will decree probate of the vill of the deceased, dated 
the bt January, 1873, in folerrn U rni of law. 
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EXAMINATION OF PARTIES BY COURT 

Ascertainment by Court of admissions and denials. — At the First 
hearing of the suit, the Court shall ascertain from each party or his pleader- 
whether he admits or denies such allegations of fact as are — 

(a) made in the plaint or written statement (if any) of the opposite 

party, and 

(b) not, expressly or by necessary implication, admitted or denied by 
the party against whom they are made. 

The Court records such admissions and denials. (O. 10, R. 1). 

Oral examination of Party. — At the first hearing of the suit or at any 
subsequent hearing, — 

(a'l any party appearing in person or present in Court ; or 

(h) any person able to answer any material (piestions relating to the 
suit by whom such party or his pleader is accompanied, 
may be examined orally by the Court. 

The Court may, if it thinks fit, put, in the course of such examina- 
tion, questions suggested by either party. (O. 10, R. 2V 

The substance of the examination shall be re.duced to writing by the 
Judge, and shall form of part the record. (O. 10, R. 3). 

Consequence of refusal or inability of pleader to answer. -ii) 

Where the pleader of any party who appears by a pleader or any such person 
accompanying a pleader as is referred to in rule 2, refuses or is unable to 
answer any material question relating to the suit which the Court is of 
opinion that the party whom he represents ought to answer, and is likely to 
be able to answer if interrogated in person, the Court may postpone the hearing 
of the suit to a future day and direct that such party shallj appear in person 

on such day. 

(2) If such party fails without lawful excus to appear in person on 
the day so appointed, the Court may pronounce judgment against liim, or 
make such order in relation to the suit as it thinks fit. (O. 10, R. 4). 



CHAPTER IX 

admissions 

. - , . -oce Anv partv to a suit may giv e notice 

Notice of admission of case. Am p 

(a) bv his pleading, or 

.,1" ,rrz:r.^': .... ....... -v p... ..f - 

p„„Vo““L,. aPV .iocp........ -'i"? ^7' f'Xr"uc.. ..o,ic., .1.0 co,., ,.f 

In case of refusal or party so neglecting or 

f^fusing, whatever the result of the sun may be unless the L. 

directs. eiinll allowed unless such notice 

No costs of proving any document slia opi.tion of the 

is givett, except where the -'-n.^ton to g,ve the notice , 1 

Court, a saving of expense. (O. 12, Rule 2). . r v c, „iven ir. 

The notice to admit or deny documents is to be m as circum- 

Appendix C of the Code of Civil * .‘‘‘’f ' Z '.^s of the State of Uttar 

stances may require, hut, in pia.ctice, m ■ j documents are produced 

Pradesh, nl such written tiotice is given at.d, "leohvh and the 

before the counsel ot ihc opposite paity or admits or denies them. 

c„u,.sei co„cen,.6. »f... loV-ing ..... ''“.f .. exhP.i. 

,nark is put on them meaning that no further evideno_j I" P^ove 

tlieni. If he does not admit dicrn the P ^h^dhya Prasod Dhar^ava 

them iu the ordinary manner. {Per Agarwala J., n^Ajodlxya 

V. Bfiawani Shanker Bliarguva, 1957 .X h. J. 350 . •))■ 

n rrn.irt to record admission.— Notwithstanding that no 

Power of Court to recoru «« i>,iU9 thp nmirt — 

notice to admit documents has been given under Rule 2, the Court. 

(a) at any stage of the proceeding before it, 

(b) of its own motion, 

(i) may call upon any party to admit any document and 

(ii) shall, in such a case, record whether the party admits, or refuses 
or neulecis to admit, such document. (O. 12, Rule 3-A . 


Notice to admit facts.— Any party may,— 

(a) by notice in writing, 

(h) at any time not later than 9 days before 
hearing, 

call on any other party to admit for the purposes 
specific fact or facts, mentioned in such notice. 


the day fixed for the 
of the suit only, any 


In case of refusal or neglect to admit the same- 
fa) within 6 days after service of such notice, oi 
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fb) wKhin such further time as may be allowed by the Court, 

be paid by the party so 

Com t ndferw- whatever the result of the suit may be unless the 

ViOuit otlierwise directs. 

Any admission made in pursuance of such notice is to be deemed to be 

rn ciclc^“ 


(a) only for the purposes of the particular suit, and 

(b not as an admission to be used — 

(i) aoainst the party on any other occasion, or 

(ii) in favour of any person other than the party giving the notice. 

Tiie Court may, at any time, allow any party to amend or withdraw 

on such terms as may be just. (O. 12, Rule 4). 

Judgment on admissions. — Any party may, — 

(a) at any stage of a suit, . 

(b) where admissions f)f fart have been made — 

(i) on the pleadings, or 

(ii'i otlierwise, 

apply t(^ the Conri for such judgment or order as upon siicli admissions 
lie may lie entitled to, 

without waiting for the determination of any other question between the 
parlies. 

'I he Court may, upon sucli application, — 

(a) make such order, or 

(b) give such judgment, 

as the Court may think just. (O. 12, Rule 6). 

When there are tlin'c suits and one of the suits can lie disposed of on 
the admissions of the defendants, then keeping that case pending would he 
unjustified merely because admissions have not been made in the other 
cases. 


When — 

(a) the partnership of the parties, 

(h) their respective shares in the partnership, and 

(c) the liability of the partnership to be dissolved, 

are all admitted, then continuing with the trial of the suit for dissolution 
of the partnership would be unnecessary and not serve any purpose. Under 
the particular circumstances of the case, exercise of the inherent power in 
passing the preliminary decree would be both justified and appropriate. 

Admissions in Pleadings. — The well-known principle has been laid 
down in tlie Privy C’ouncil case of Chundra Kurmaryi^ Narpat ( 1907) 

I. L. R. 29 All. 184 (P. C.) : 17 M. L. J. 103 (P. C.). that what a party himself 
admits to be true, may reasonably be presumed to be so unless the party 
making the admission gives evidence to rebut the presumption, and, unless 
and until that is satisfactorily done, the facts admitted must be taken to be 
established. 
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In this case, the Privy Council uph'^hl the factiim of adoption because 
the party who admitted the adoption, offered explauatiou with regard to his 
admLi.ms which were found to be either absurd or unproved, and the 

admissions were, the.refore, given full effect. 

In the Privy Council case of Bal Gangndhar Tilak v. Shri Niwas Pandit, 
\ I R 1915 P C. 7, the suit was fora declaration of tlie validity of the 
adoption of Jagannath, one of the plaintiffs. Tliree o! the trustees appointed 
bv the late Shri Vasudev Harihar Pandit were also impleatled as co-plaintiffs. 
The fourth trustee was impleaded as a pro-forma defendant. Th • vvidow ot 
Shri Vasudev Harihar Pandit was the main contesting detendant in the case, 
ddie will of Shri Vasudev Harihar Pandit permitted the widow to adopt a boy, 
and the trustees were to carry on the mana^einent of the estate until the boy 
attained majority. A boy was sclecti d and the widow wrote a letter to tlie 
boy*s natural father agreeing to take the b >y in adoption. These proceedings 
were commenced on 27th June but were completed on 2bth June. 

It was alleged on behalf of the pluintiHs that the boy was put on the lap 
of the widow in pcrformanf:c ot the requisite essential for adoption, ml l \c 
formal ceremonies and festivities were postponed to take place atterwarcls. 


fore 


Tlic widow alleged that the boy was not pul on her lap and that, there- 
, the actual giving and taking ccivmous was not peitoimet . 


Mr. niak. one of the trustees, wrote .>nt a full account of the transaction 
which ^^as recorded in the minutes, aud the trustees who had not taken part 
in die proceedings, were communicated with to the cflect tliat the adoption 
had been completed. These minutes and the letters were put in evidence, 
probablN by tlie plaintiffs to prove the completion ot the adoption. 

On behalf of tlic plaimilfs, I'llak and Kh .parde (two ot the trusice.y wlio 
were the plaintiffs, appeared as witnesses al >ug wiUi several olhei poisons, 
riiey all swore to the factum (jt adoiuion. 

Oil behalf (ddefeudants, certain wiln. sses were produced. 

l lte Suboidiiiatc Judcc came to the cnnclusion that the evidence of the 
plaiiilifis established their case and he decreed the suit. 

On appeal, the High Court of Bombay came to a diilcrent conclusion, 
namely, that the account given by the witncss',s appeared to 3e a rue 
account of 'nany of the scries of events and a lalsc account ot, at cast, one 
and the most important regarding the taking of the child on the lap, cr ain 
expressions and omissi<>!is were used merely to contradict the oral testimony o 
the witnesses and to show that the witnesses had perjured themselves. n an 
appeal by the plaintiffs, the Privy Council observed that 

(a) Upon a proper reading of the documents, no iiiteroncc adveise to 
the evidence ol witnesses of the plaintiffs coul I be drawn iroin 

them. 


(b) The High Court was guilty of a s<‘rious irregularity in procedure, 
in that they had relied upon certain statements and written docu- 
ments and omissions without these statements and omissions 

being put to the witnesses. 
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On general principles, it would appear to be sound that if , w-. 

under cmss-cxandnalion on oath, he should be given The onoortun tv f'’ '' 
nicnts aie used ai^ainst hin). to tondpr h\^ Pvr^io^o^- clocu- 


(Cl I he law ol India as enacted in .Section 145 of the Evidence Act 
also pronounces upon ihe same matter. 


In this Privy Council case, ihe Privy Council did not consider whether 
the documents were admissible in evidence as admissions even thoufrh the 
^atements were not pul to the witnesses. .\t no stage of the case in the trial 

, ‘•ucumenls were relied on as admissions of the 

|)lainlifis in prod of ilic case ol the defendants. They were relied on merely 
as falsifying the witnesses. ^ 

I.' II p' clearly laid down by Maliajan, J., in a 

I dl bench dension of the Lahore High Court in Firm Malik Des kaj Faquir 
Lhand v. hrm Fiara Lai Aya Ram, A. I. R. 1946 Lah. 65 (E. B.) • 223 I G 579 

as under : — v . . . 

“An admission made by a party in— 

(a) proceedings antecedent to the suit, or 

(b) letters and documents executed by him, 

IS a valuable piece of evidence against the party making those admis- 
sions and must be availal)le to his adversary if that party, during litigation, 
pleads Contrary to his own previous admissions. 

1 hat piineijjle ot law, however, ceases to have any application where the 

IJariy wlio had made the previous ad nissi ms, g >es into tli - witness-box and on 

oath gives cvidt-ncc llatly inconsistent witii what he lia 1 stated previous to 
tlic suit. 


Betorc Ids opponent can be allowed on the basis of the previous admis- 
sions, to argue that the party in the witness box has perjured himself, it is 
only fair that lie is given an (opportunity to explain Iiis strange and inconsis- 
tent attitude. In otht^r words, before a man is condemned as a liar, the 
material on the loasis of wliich that charg ■ is levelled against him, must be 
placed before the witness and he must be confrontetl with those previous state- 
ments which form the loasis of the charge of perjury against him. 


It that is iHol dune, then another principle of law comes into play which 
excludes the pre\ ions statements from being treated as legal evidence on the 
issue in ejuestion, and that principle is that no man should be condemned as a 
criminal till he is afforded an opportunity to defend himself and that opportu- 
nity cannot be offered till his attention is drawn to the matter on whicli the 
charge <jf perjury is laid against him. 

'I’his principle, however, is inapplicable to the case wliere nothing has 
been said directly or indirectly by the witness against his previous statement 
or admissions and no contradiction is involved in his statement in the witness- 
box read as a whole of the previous admission made by him. 
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Again, that principle is wholly inapplicable when the party making the 
previous admissions has not appeared in the witness-box. 

No question of perjury arises in either cf these two Mluatitnis and, 
therefore, the principle that, to some extent, qualifies the general rule that 
admissions arc good form of evidence and are relevant against the parl\ , 
making tlum, has no application in these two latter kind of cases.” 

The statement of law in this Full Bench case when a party enters the 
witness-box and makes a statement inconsistent with the previous state nent, 
his duty of explaining the previous adtnission ceases and it becomes the duty 
of the party relying upon the previous admission, to confront him with iiis 
previous statement and to ask for his explanation, has been held to l)e in the 
teeth of the decision of the Privy Council in Rani Chandra hunwar v. Narbat 
Singh, I. L. R. 29 All. 184 (P. C.' (Per Agarwala, J., in Ajodhya Prasad 
Bhargava v. Bhaivani Shankar Bhargnva, 1957 A. F. J. 350 (F. B.)). 

To sum up, the law may be stated ihu i ; — 

“(1) A party to a case ma prove an admission made by another party 

to the case in support of his own case in respect of a (question in issue or a 
relevant fact. 

Such admission, when proved, is sidist.mtive evidence in the case in 
support oi the party relying on ilie adnus>ioii and shifts the ijurden of 
proving the contrary upon the part} makin ; tin* admission. 

(2) The effect <jf his pre vious adinisdon ( an be removed by a party by — 

l.a) offering an explanation as to lire circumstances in whicli it was 
made ; or 

(!■) p ()\ iiig facts which ito to sliow that tltc admission was erroneous 
or bore some r>ther meaniinr. 

l>iu the tiuiy t'» do so is upon the p.iity w.io makes the admission, mere 

a bald stateiiient by him, when lie appears as a witness for himself couirary 

If) his previous admission without any such explanation or proof of circum- 

suiiccs as reterred to above, docs not discharge tlie burden that lies 
upon liiin. 

Conseciuently, the party relying on the admission is entitled to say that 

the oral statement on oath contrary to the unexplained prev ious staleineiit 
is not worthy of reliance. 

(3) Section H5 of the Evidence Act refers to a previous statement of a 
witness, be he a party or a stranger to the case, which — 

(aj has not already been proved on the record, and 

lb) is sought to be proved for the purpose of contradictin'' the state- 
ment on oath ol the witness. ^ 

I’he section lays down that a witness cannot be contradicted bv his 

previous statement unless it has been specifically put to him while he is in 
the witness-box. 


(4) Section 145 has no application to an admission of al partv which has 

already been proved on the record and therefore it docs not prohiliit such 
admission being used to contradict the statement on oathi of the nartv 
making the admission. P 

(5) There is, however, a general principle of fairness according to which 

the statement of a witness on oath may not be contradicted bv his previous 
statement unless — ' 

23 
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(a) such previous stateineut was specifically put to him, and 
(b; lie was offered aii opportunity of tendering such explanation as he 
might desire to offer. 


I his rule ot fairness can have no application when 


a) a clear and unambiguous statement of a party has been already 
proved on the record, and 

(b) the party appearing as a witness already knows that his previous 
statement is relied upon by his opponent in support of his 
own case. 


(6) VVliere, however, a statement of a party is ambiguous or vague so that 
it cannot l:e said that he has notice that such statement is being relied upon 
hy his opponent as his admission, the rule of fairness comes into play, and 
such party’s oral evidence will not be allowed to be contradicted by his 
\aguc and ambiguous previous statement unless it was specitically put t(^ him 
while he was in the witness-box so that he might tender an explanation 
regarding the statement, and, in these circumstances, though such statement 
mav have been admitted under Section 21 of the Evidence Act, it will be 
deemed to ha\e been disproved by a c nurary statement on oath of the party 
making the admission.” Per Agarwala, J., ibid.). 

'I'hc conclusions of beg. J., in Ajodhya Prasad Bhargava v. Bliawani Shankar 
Bhargava, 1957 A. L. j. 350 (i‘. B.) are as follows; — 

(1) Neither section 21 nor enlirc clia|Mer 2 of the E\ ideiicc Act contains 
any express words of limitation showing that the ,said section is, in any way, 
Controlled or limited by the i)ro\isions of section 145 of the Act. 

I'urthcr, no such limitation appears to be imposed by implication. 

2) An examination of sectiun 145 als > shows tliat, neither hy express 
words nor hy necessary implication, does it control or limit section 21 of the 
Evidence Act. On the otlier haod, it shows Iticjust contrary. 

(3) Admissions being subslanti\e pieces of evidence, their admissibility 
is not dependent on the appearance or non-appearance of the parly as a 
witness. 

Section 145 would, therefore, have no application to this class of 
evidence. 

(4) To hold otherwise would l)e to contravene the well-recogniscd 
nde tlial admissions shift the onus of proving the contrary on the party 
against whom they arc set up. 

(5) The position of a party-witness is c^uile different from that of an 
ordinary witness. 

The reasons that exist for laying the foundation ot tore-warning before 
contradicting an ordinary witness, do not apply to the case of a party- 
witness at all. 

The majority opinion in the above Allahabad bull Bench case was as 
tollows : — 


(a) Where, in a civil suit, — 

(i) a parly produces documents containing admissions by his opfw- 
nent, which documents are admitted by the counsel ot t c 

opponent, and 

(ii^ the opponent enters tiie witness-box. 
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it is not obligatory on the party who produces those documents to draw 
in cross-examination the attention of the opponent to the said admissions 

betore he can be permuted to use them for the purpose of contradictim- the 
opponent : * 

Provided that the admissions are clear and unambiguous. 

But where the statements, relied on as admissions, are atnbi-uous or 
vague, it is obh atory on the parly who relies on them, to draw ?n cross 
examination the attention ot the opp ,nent t) thisaid statements Ijefore he can 

be permitted to use them for the purposes of contradicting the evidence on oath 

ot the opponent. “ 

(b) The party producing these documents can be permitted under 
section 21 of the Evidence Act to use them as substantive evi- 
dence in the case without drawing in cross-examination the 
attention ot the opponent to those admissions. 

A party is not bound by an admission in his pleading except for the 
purposes of the suit which the pleading is delivcrec , (Ramabai Snmw^/s v 
(.iwrrnment of Bombay, A. 1. R. 1941 Bom. 144 (D, B.) : 194 I. C. 431) Thi s 

proposition has been held too widely stated in the case of Tilkayat GomullalB 

nieH hi th* ^ ^ Tilkayat himselt had adinilled in his written statement 

Ic I 11 the previous suit under section 92, Ch l\ C., the public character of the 
institution, and it was held : 

• Ml- ‘‘ ‘*'‘V widely Stated. Whatever may he the 



(i) upon an express condiiifni that evidence of it is not to 
given, or ■ w / uc 


(li) under circumstances from which court 

such in agreemcni lictween the parties, 
is relevant. 


can infer that there is 


111 Ihis Rajisili.ui case, ihc wriiicn siaiemert was ilie result of -i 

Hacert tt 

♦Admissions m&dc iti a suit lipiv/' ^ i 

'r 7; ir sir 

Duron!e ^Wens that persons make statements which serve their 

j > • Av. lyoo r. Li. ^d 4 at pao'cs 26P)-2fi‘i • r \ qQ 7 

S'-: (tSTS Sr; 
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In Thirumal Reddi v, Koppiah Reddiary [1966] 2 M. L. J. 155 . 79 Mad. 
L. VV. 326, Kailasarn, J., upheld the case of adoption based upon the admis- 
sion of the party concerned in a series of documents, which admissions were 
not satisfactorily explained. The learned Judge discussed all the relevant 
cases in which, even though there was no proof relating to the factum of 
ad(.ption either with regard to the giving and taking or in regard to the 
observances of the necessary ceremonies, the adoption was upheld on the 
ground that the party who had admitted the adoption, had not satisfactorily 
explained as to why such admissions were made. It was observed : 

'‘The burden to prove adoption is initially on the party asserting it. 
But if the defendant has himself admitted in a series of documents that the 
plaintiff is the adopted son of B, the onus of proving that thsre was, in fact, 
no such adopti(>n, shifts upon the defendant. 

What a party himself admits to be true, may reasonably be presumed 
to be so. It cannot be the case of estoppel and, therefore, th- party admitt- 
ing ran give (‘vidcnce to rebut the presumption, but unless this is satisfacto- 
rily done", the fact admitted must be taken to b - established.” 

In this Madras case, the lower appellate court lield that the factum ot 
adoption had not been satisfactorily proved, despite the admission of the 
paity onerrned in several documents. But Kailasarn, J., reversed that 
ud.<rmcnt, taking the view that the recitals whicii constituted powerful 
admissions, threw the bunden upon the other side and as the buulen had not 
bc( n (lisdiarecd bv satisfactory explanation as to why such admissions were 
made there was no need for further proof of the lactum of adoption and 
ibc pailv sh< uld be held bound by what he had already ad mtted. 

In the case o( joint family, — 

(a the admissions of the father, oi 

(b) tlie admissions of the managing 'member, 

would not, by tl.eir own force, bind the other members of the ‘'^'nily, 

and the admissions cannot be used against them on -i 

manatt'intr member or the father, as the case may be, did not satisfar^t' ri y 

account for those admissions. The jun or members can a ways 
the admissions are either untrue or incorrect. ^ ‘ fo,. 

the fatlier had made an admission while acting on behali of '^e |ami y or 1 

acquiring properties for the family or Kplialf of tlie 

fannlv and where, what Itc does is on behali of himselt anr "’V character 

members of the family, the admission made m that 

moL by the managing member or by the father to advance Ins 

and to Lqnire property for himself, and what he or 

own acquisition which he IS not bound to share \ position is a fortiori 

if such an admission advances not only the rntfrests of the 

ing member or the father hut also prejudicially affects the mteiesi 

Other members. 

Tn Jagmohan Lakhmichand v. Ranciwddas, A. I. R. 1946 Nag. 64 

( 1945 ) NaV' 992 , it was held (that in a joint Hindu copa-^ V^er and 

not deprive interest in the coparcenary pioperty . • of the father 

hence the son cannot be said to be the .j g binding nature 

under .Section 21 of the Evidence Act. which deals with the oinu ^ 
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of admissions. The same view was held about the scope of Sec tion _1 
the Evidence Act in the case of Nagendranath Glwsh -w Lawrence Ju U Co. l td., 

A. 1. R. 1921 Cal. 197 ; 25 C. W. N. 89, in which it was held lliat tin: admis- 
sion of a incmlier of a Hindu family cannot he used as ai-ainsl the other 

members of ihe joint family. 

In ha tap h'ishore m. Gyanendranath, A. \. R. b'.'il On. 3 13, it was held 

that admissions about the factum of adoption cannot be used as against tlie 
other members of the joint lainily. On the same piinciple, it las x en u 
that in a suit on a mortga;j:e execuietl by the father, where the lather has 
unambiguouslv admitted the receipt of the consideration, the ailinission is held 
prima facte proof against the father only and a decree is passed against him. 

But as against the sons, the admission ot the lather cannot be used with that 

effect and the burden will be upon the mortgagee to prove that he advanced 
the loan (Vide the decision of the Privy Council in lhakur Bhagwan .Smgh x. 

Bishamber Vatit, A. 1. R- >940 1>. C. 1 14: '1940) 2 M. L.| ^>2). In 
v. Tlianlavaknslinayta, I. R. 19-13 Mad. 77 : ( 942j _ M. iy .I- 45_, his 

decision of the Priw Coum.il ''--as followed and it was held that il the mortga- 
gee wanted to enforce his mortgage rigl, is against the son’s interests, the 
mortgagee would have io esialdish that the moftgage had been executed by 
the father either for legal necessity or h.r payment ..1 an antecedent bebt, 
and tlic rcciials by ibe inori^a^or ab'uc would lie iiisnilicieni against liie sons 

lo shift the (Jims ol prool. 

Atlmissi(-ns have to bt: chai iftlicy arc lobe used against i ho person 
makin- them. Thev are substantive evidence by themselves in \ iew of Sect- 
ions 1 7'’and 2 1 of the Indian l.videme Act, though they .ire not conclusive 
proof of the matters admitted. 

The admission duly proved are admissible evidence irrespective of whether 
the party making them appeared in the witness box or not and whether that 
parts, when ajipearing as witness, svas confionted With those stati inents in case 
it made a statement contrary to those admissions. Hie purpose of contrdict- 
ing the wiine.ss under Section 145 ot the Evidence .Act is very much iliffercnt 
from the purpo.se of proving the admission. .Admission is substantive evidence 
of the fact admitted while a previous statement used to contradict a witness, 
does n t become substautive evidence and merely serves the purpose of 
throwing doubt on the veracity of the witness. What weight is to be attached 
to an admission made by a pailv is a matter dilferent from its use as athnissi- 

bb* evidence. 


Assuiiiim> llmi ihere was an admission, ibc same is nol conclusive in 
characu i- Airadniissi' n is just (juc piece of evidence and ii is open llie 

fact finding Tribunals to rely on tiiai piece of evidence or m.i to rely on the 

same, i heielnre, if ihe 1 r ibunals icfusc to rely on that adinissi ju, the High 
Ccuri cannot say, in txeicise of writ jurisdiction, that they have coniinitted 
any error of law, much less an error apparent on ihe face of the record. 

It is irue that, except in situations creating an estoppel, it is open to a 
party to show that the circumsia nccs attending the making ol a siatcincnt 
which is sou<dit to be used against liim as an admission, were such as diminish- 
ed or even destroyed its \ alue. 


He mav prove that ihe statement vvas — 


(a) incorrect, or 

(b) even deliberately untrue, and 
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^c) was made in order to gain a particular object or serve a particular 
purpose. 

But he can do so only by evidence of a cogent and satisfactory nature, 
and he cannot get rid of the force and effect of his admission merely by 
suggeslions made in argument as to possibility of error or probable reason or 
motive for the statement having been incorrect or untrue. 

ddie ' alue and effect of an admission were emphasised by the Supreme 
Court in Naryan Bhagwant Rao Gosavi Balaji I'ala v. Gopal Vimyak Gosavi AIR 

1960 S. C. 100.: (1960j 1 S. C. R. 773 : (I960) 2 S. G. A. 153 : I960 S.’c.j. 263 

where it was observed that an admission is the best evidence that an opposing 
party can rely upon, and though not conclusive, is ttecisive of the matter, 
unless successfully withdrawn or proved erroneous. 

1 1' a parly desires that a previous statement made by him and amounting 

In an admission, may nf>t be effective against him, the least tliat he is expect- 
ed to do is — 

(a) to repudiate the correctness or truth of that statement by his evi- 
dcTicc, anti 

(b) to explain the circumstances in which the statement came to be 

made and the reason or the motive for making it. 

But if even that is not done by him, he cantiot ask the Court to ignore 
tlic admission or minimise its \ alue and effect on the basis of a mere hypo- 
thesis ])nt lorward in argument. It may he that the defendants had a motive 
lor making a wrong allegation regarding the mental capacity of the plaintiff 
in a suit filed by tliern for assailing an alleged adoption and restraining her 
Irorn wasting her husband’s property, but there is no reason whatever foi the 
Ouirl to suppose, in the absence of evidence, that the statement made by them 
in that respect was actually promoted by that motive and it did not represent 
the truth. 


It is oidy when a party makes a statement inconsistent with an earlier 
statement that the occasion for calling his attention to the inconsistency may 
arise, l)ut when no statement at all is subsequently made by him in regard to 
tlu; matter on which he had made the earlier statement, there is no inconsis- 
tency to which his attention maybe called, and obviously section 145 of the 
I'A iclence Act cannot in that case, act as a bar to the use of the earlier state- 


ment. d he sec tion cannot be construed as requiring that, even though a party 
has not chosen to state anyihing contrary to, or explanatory of, an admission 
already on record, he should be questioned with reference to it in cross-exami- 
nation and asked whether he adheres toil or repudiates it, before the 
admission can be utilised against him. This would amount to requiring that 
the party wfio has not repudiated or slated anything contrary to an earlier 


statement of his am )unting to an admission, should first be given a chance to 
ctmtradicl himself and then to reconcile or explain the contradiction if he 
can. d'hcre is nothing either in Section 145 of the Evidence Act or in principle 


to siipj^ori this prop sition. 


Making out new case for a party. — The appellant plaintiff was 

appointed as the Works Manager of the respondent company on October 
15, I 947 . Towards the end of October, 1950, the second defendant who had 
a C(jntrolling interest in Ashoka d'exliles Ltd., as well as the re^ondent 
company, asked the appellant to temporarily function as the Works Manager 
of Ashoka Textiles Ltd. The appellant still continued to be in the service o 
the respondent. After he began to function as Works Manager of tlie / s a 
Textiles Ltd., he was being paid a monthly salary of R-s. 10 t lou^ 1 
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under exhibit D, he was eniitled to a salary of Rs. 1600 [). in. I’lic services 
of the appellant were improperly terminated on Aui^ust 3, 19!) 1. 

The High Court overrulin'^ the contention of the respondent, and agre- 
eing with the trial cotu t, held tltat the appellant iiispite of functioning as the 
Works Manager of Ashoka Textiles Ltd., continued to be in the service of the 
respondent, and further that at no time any change was effected by agreement 
of parties in the conditions of the service, under which the appellant entered 
into service but yet it opined that he was only entitled to get a salary of Rs. 
1,000 per month from the date he took over tlie management of Ashoka Fext- 
lies Ltd., as he was paid at that rate without any objection, and therefore he 
must be held to ha\e acquiesced to the rate at whicli he was paid. The High 
Court overruled the objection of the appellant regarding the set ulT given in 
respect ot ilie money said to be due under the promissory note referred to ear- 
lier. 


It has to be held that the High Court was entirely wroTig in making out a 
new case for the respondent. No plea based on acquiescence was taken in the 
pleadini^s and no issue raised in that regard. The only controversy between the 
parties was whether in October. 1950 there was tripartite agreement between 
the appellant-respondent and the Ashoka Textiles Ltd., under wliich the 
plaintiff was appointed under the Ashoka Textiles Ltd. Both the trial court as 
well as the High Court, have negatived the alleged tripartite agreement plea- 
ded by the respondent. They had come to the conclusion that the plaintiff 
continued to be in the service of the respondent, even after he took over the 
management of Ashoka Textile Ltd. In view of this finding, it follows that 
the terms under which the appellant continued to serve the respondent is as 
mentioned in exhibit D. Therefore the trial court was right in its conclusion 
that the appellant was entitled to a salary of Rs. 1600 par month, (in view 
of ihe increment to which he was entitled) as per the terms mentioned in 
exhibit D, from the date his services were unlawfully terminated till 15-10- 
1952 i. e. the date of tennination ot the service fixed under the contract. It 
may also be mentioned at this stage that no witness on behalf oi the respon- 
dent had deposed to the acquiescence referred to in the judgment of the High 
Court, and restore that ol the trial ,^couri as regards the salary to which the 

appellant was entitled from the date of the termination of his service till the 
end of the contract period. 


CHAPTER X 
ISSUES 


Issues when arise.— Issues arise when a material proposition of fact or 
law is affinned by the one j)arly and denied by the other, (O. 14, R. 1 (1)). 

Material propositions. — Material propositions are thos:: propositions 
of law or fact which — 


a) a plaiiuiff must allege in order to show a riglit to sue ; or 
(b a defendant must allege in order to constitute his defence. (O. 14, 

R. I (2> 

Eacli material proposition afhrmed b\ one paly ant.l denied by the other 
forms the subject of a distinct issm. (O. 14, R. 1 (3)). 

Kinds of Issues.— Issues arc of two kinds 

'^a) Issiu's nf [act ; and 

^b) Issues ol law. (O. H, R. 1 (4)y, 

Mixed questions of law and fact.— I'he cpiestion of adverse possession 

is alwavs a mixed question cf fact and law. Therefore, if the decision of the 

lower courts on lids qiieslion is erroneous, the Higli C:ourl can ti'tedcrc in 
second appeal, because the qu.^slion involved is one of law as wel . 

mel S'.'oMn v. .Xndnknndy Muussa, A. I. R. iy6‘J Ker. 222 (D.B.) : I. L. R. (196b) 2 
Kcr. 4«« : l9()il Ker..I,. R. 60b : 1969 Ker. L. T. I2l). 

Questions of fact. — Tlie finding that — 

(a> there was no re-constitution of the firm which got dissolved with 
the dealli of a partner ; and 

(b) there was no settlement of accounts ol the firm at any time, 

arc findings of fact which, as they stand, arc unimpeachable in second 

appeal. {M. M- Vollunnmai Achi v. V. Ramanathan Cheitiar, A. I. R. lJ6J . lad. 

. . r t 

Question of ‘Benamih- It is true that the absence ot motive lor bc- 
nanii is not always conclusive on the (picsti(>n of benarni. But when 

(a) the purchase in the names of one or other or some of the membcis 
of the family is consistent with an intention to make the acquisi- 
tions for the family ; and 

(b) there is nothing unusual in such uctiuisilion. 

Ccrt 2 inly tlie Court may give i;ome weight to— 

(i) the absence of motive, and 

(ii) the absence of an acceptable explanation, 

for taking the sale deeds in the names of his sons. 

Even as the absence of a motive need not necessarily 
of benanii, the fact that some motive is shown, will cqualh not b J 

tion of the plea of benami. , , . • 

While on questions of benarni, the Court will not indulge |in suspicio 
and surmise’, it will have to take into consideration tb- facts and ,circums an 
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as established by the record and, t'roin an overall picture of tlic entire 
evidence, draw its inference. 

The following are the various features which may severally or cumula- 
tively weigh and lilt the scale one way or other : — 

(a) Mot ve ; 


(b) The source of consideration ; 

(c) The possession of the property and its enjoyment ; ami 

(d) Custody of the title deeds. 

But these features are not exhaustive <>f the circumstances on which tlie 
final conclusion of the Court has to be based, Xor can it be said' that, in all 
cases, tlie presence or absence of one or the oilier of these circumstances will 
be helpful in deciding the real position. At times, other considerations may 
play a vital part in the determination. In certain circumstances, only one or 
the otlicr of the above specified elements may alone be of assistance . 

In Ram Narain v, Md. Hadi^ (1899) I. L. R. 26 Cal. 227 (P. C,) ; 26 I* A. 
38, the Privy Council held as follows 


“The first court had attributed too inucli to the fact lhai the plainiiffhad 
supplied the purchase nnmey, an iiupoiuint fart in most of the cases raisino the 
(lueslion of benami or not benami, but not the oidy test of ownership.” 

In Sitanvna v. Sitapati Rao^ A. I. R. IVP) Mad. 8 ; (1937) 2 \I. L. J. 606, 
it was observed as follows : — ’ 

*‘The mere suspicion that llie purchase iiii'h' not ha\'o whollv been made 
with the lady’s money, will certainly n<a suihcc to establisli that the purcliases 
were Lnuuni, nor c\cn Mlie aispcion that na^neys belonging m Jat^annadha 
Rao, whciher in a similar measure or a larger measure, must have aho 
cmiiriliuted t<) lliest; purchases. 


I'A'cn ui cases where there is posiiive 
tribiitcd by the Jmsband and m)l 1)\ the 
( lusive in favour of llie benami character 
important criterion.” 


c\idence that money had been con- 
wife, that circumstance is not con- 
of tlie transaction, though it is an 


riie lies, in the first instance, on the person who pleads that the 
transaction is benami. {Sitamma v. Sitapati Rao, A. I. R. 1938 Mad 8 ■ (1937) 

2M. L. J.606). ^ 

'1 he question of I cnanii is essentially one of fact and wiicn the decision 
has been given on the merits, bearing in mind the well-established principles 
for the detcrminaiic n of the (lucstion of benami, the second appellate Court 
has no Jurisdiction to inlcifcre in the matter. 


Framing of Issues.— At the first liearing of the suit, the Court shall— 

^^a) after — 

(i) reading the plaint and the written statement (if any; ; and 

(ii) such examination of the parties as may appear necessary, 

ascertain upon what material propositions of fact or law, the partie.* re 
at variance ; and 

(b) thereupon proceed to frame and record the Issues on which the ri«>hL 
decision of the case appears to depend. (O. 14, .R. 1 (5)). ^ 

But the Court is not required to frame and record issues where the 
defendant at the first liearing to the suit makes no defence. (O. 14, R. ] (6) ). 

24 \ j 
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Instead of framing a separate issue with regard to each charge of corrupt 
practice raised in the election petition, the court frames the issue in a manner 
which leaves much to be desired. l=or instance it should have framed separate 
issue with regard to each of the pamphlets. The issues should further have 
specified the different heads of corrupt practice committed in respect of each 
of the pamphlets. HoA^ever, because of the unsatisfactory nature of the issues 
trained, the whole trial is not vitiated because the appellant knew exactly 
what points he had to meet, and evidence was adduced about the publication 
and distribution of the pamphlets by the election petitioner and contradictei 
by the appellant. {Shaikh Mahamad Umarsaheb v. Kadalaskar Hasham Karimsab^ 

A. 1. R. 19/0 S. C. 61 : (1969; 1 S. G. G. 741 . 

J he plaintiff Bank instituted a suit for the recovery of Rs. 6I,'^83/- 
agaillst the lust defendant K and the legal representatives of B, who were 
dclcndaius 2 lo 4, on the allegations that — 

(a) The first defendant and the ancestor of deiendants 2 to 4, who was 
the brother of the first defendant, opened a current account on 
6-2-1945 with the plaintiff-Bank. 

Under the said Account, the first defendant and his hruthcr B 
used to deposit and draw, by way of overdraft, as per the Rules of 
the Bank as and when it was necessary. 



I’hc first delcndant an i his brother 
under the said account. I hat 
account. 


obtained Rs. 1615/- un 9-9-47 
was the last entry in the said 


(dj I he first defendant and ins brother had .igrccd to pay Rc. I/- per 
month per Rs. 100/- as merest, on tlie amount overdrawn by 
tliem. 


(c) On taking accounts fioju the dale (4 opening, that is to say, from 
6--;-45 lo 51-12-46, it was found tJiat a sum of Rs. 61,883/- was 

due. 

(^1) 1 he first (IcicndaiU and his hrullicr, while drawing the amount of 
Rs. lOl 5 /- on 9-9-1947, eonlirmcd the balance wliich was due lo 
the Bank from them. 

(g) 1 he first defendant’s brother died in June, 1946, and the defen- 
dants 2 to 4 are his legal represeinatives, being his wife and two 
sons. 

Ji) riic defendant No. 3 on 4-1- 1 9, also admitted the debt and pro- 
mised to repay the same. 

(i) 'Though the last day of payment was 3-1-47 yet, in view of the 
acknowledgments made on 9-9-47 and 4-1-49, the suit was within 
time. 

It was, therefore, prayed that a decree for a sum of Rs. 61,883/- be 
passed in favour of the plaintiff against the first defendant and agdnstthe 
assets of his brother in the hands of defendadts 2 to 4. 

The first defendant in his Written Statement denied to have opened any 
joint current account with the plaintiff-Bank and contended that he liad no 
connection whatsoever with the transactions of his brother. He, however, 
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admitted that, on 9-9-47, his bn^ther had obtained Rs. 1615/- from the plainlilT 
Bank. He, howev'er, stated that — 

(a) he did not receive any amount ; 

(b) the confirmation of the balance in the letter was insertefl filer on. 

The defendant No. 1 signed the receipt ilaied U-9-47 at th 
instance of his brother; 

(c) the suit was time 'barred. 

He denied his liability to pay the amount due on the current and 
overdraft account. 

The defendants 3 and 4 in their Written Statement showed iirnorance about 
the transactions which their father had with the Bank. Tliey stated that — 

(a.) whatever is written in the lett(*r of 4-1-49 was false. Neither the 
tliird defendant spoke t(^ the Manager of the Bank nor has he 
"iven anv writintr; 

(b) the suit was time barred. 

Upon the above pleadings the following issnes ari^e which the Court mav 
frame ; — 

1. Did the defendant no. 1 and his brother jointly open a Current 
Accini’it with the plaintiff ai.d receive the amounts to the extent of Rs. 53,341/- 
and Ks. 1615/- till S-;ptember 9, 1**47 and ditl they admit in wM'itin^ the dues 
at»ainst them as alle'.(cd ? 

2. \Vas there any contract <>f interest at the rate of one p-'r cent, per 
mensem ? 

3. Did the defeiulant No. 3 admit the debt in his writing dated 4-1-1949 
(Kxhibit No. 1) ? 

4. Is the writing regarding tlie confirmation of the balance abided 
without knowledge ol the defeiulants after his siu:nature p 

If so what is its effect ? 

5. Is the suit barred by limitation ? 

6. Is the suit not maintainable acainsi defendant No. I as he is a 

V * 

Military servant ? 

7. To what relief is the plaintiff entitled p 

Omissions to frame issue. — Where there was no specific plea that the 
plaintiff’s predecessors had, at some time in the [jast, migrated from any State 
or region where the Bombay School of Hindu Law was in force or that they 
had carried with them their personal law, and, therefore, no issue was framed 
on this particular aspect of the matter, even so it may well be regarded as 
covered by the general issue whether the parties are governed by the Bombay 
School of Hindu Law. 'I’he point is that b'oih parties fully knew and under- 
stood what the real issue was and also led evidence in support of their 
contentions, d'hat being so, none of them can be legarded as having been 
taken by surprise or prejudiced in any manner. In this situation, there was‘ 
even in the absence of a specific issue on the point, no mis-lrial such as might 
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Vitiate the decision. [Nagubai Amnial v. B, Shama Rao^ A. I. R. 1956 S.C, 
593 : 1956 S. C. R. 451 ; Kamesbarawma v. Subba Rao^ A .1, R. 1963 S. C. 384 : 
(1963) 2 S.C.J. 113; (1963) 2 S. C. R. 208: (1963) 2 M. L. J. (S. C.) 49 : 
(1963) 2 Andh. VV. R. (S. C.) 49 ; Kunju Kesavan v. M. M, Philips A, I. R, 1964 
S. C. 164 ; 1964) 3 S. C. R. 634 ; (1963) 2 S. C. W. R. 275 : (1963) 2 Ker. 
L. R. 238 : 196 Ker. L. J. 962). 

Indeed, even when there is no specific plea but the matter is covered by 
an issue by implication and the parties go to trial with full knowledge that 
the plea is involved in the trial and adduce evidence thereon, the absence of 
the plea is a mere irregularity which did not cause any prejudice to the parties. 
^Xagubai Ammal v. B. Sfiama Rao, A. 1. R. 1956 S. C. 593 ; Bhagwati Prasad v. 
ChnndrmnnuL A. I. R. 1966 S. C. 735 ; (1967) 1 S. C. J. 666 ; (1966) 2 S. C. R. 
286: 1‘ 66 S. C. D. 888 ; 1966 A. L. J. 799: 1966 A. W. R. 609). 

In Bhagwati Prasad\s' case (A. 1. R. 1966 S. C. 735), the Supreme Court 
observed : 

“II a plea is not specifically made and yet it is covered by an issue by 
implication and the parties knew tlmt the said plea was involved in the trial, 
then the mere fact that the plea was not expressly taken in the pleadings, 
would not necessarily (lisentitle a party from relying upon it if it is satisfacto- 
rily proved by evidence. 

The general rule, no doubt, is tliat the relief sliould be founded on 
pleadings made by the parties. But where the substantial matters relating to 
the title of both parties to the suit are touched, though indirectly or even 
obscurely, in the issues and evidence has been led about them, then the argu- 
mcTit tliat a particidar matter was not expressly taken in the pleadings would 
be purely formal and technical and cannot succeed in every case.” 

Where the question of validity of notice is definitely pleaded by the, 
defendant in his written statement, the courts below can rightly go into ite 
although no specific issue is framed in the suit, and can discuss this issue whilo 
discussing issue regarding the maintainability of the suit, and therefore, nd 
ol)jection can be taken by the plaintiff on this technical ground in a secon. 
a]>peal. [fiali Kumar Sen v. Haridas Roy^ A. 1. R. h 69 Ass. & Xaga. 134 (S. J.)) 

Where the parties to a suit are agreed, — -As to the question of fact 
or (jf law to be decided between them they may state the same in the form of 

an issue, and enter into an agreement in writing that, upon the finding of the 

Ct'urt in the affirmative or the negative of such issue, — 

(a) a sum of money specified in the agreement or to be ascertained by 

the Court, or in such n anner as the C om i may direct, shall be 
paid by one of the parlies to the other of them, or that one of 
them he declared entitled to some right or subject to some liabi- 
lity specified in the agreement ; 

(b) Some property specified in the agreement and in dispute in the 

suit shall be delivered by one of the parties to the other of them, 

or as that other may direct ; or 

(c) one or more of the parties shall do or abstain from doing some 

particular act specified in the agreement and relating to the matter 
in dispute. (O. 14, R. 6). 
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Questions of law cannot be, or at least ou^^ht not to he, decided by con- 
cession of counsel, {^er Ghakravartti, G. J., in Sofianlal Nagarmull v. Manicklal 
Seal, A. I. R. 1954 Gal. 352... 58 G. W. M. 313 ; Per Mukherjea, J. in Morli 
Vanaspati Manufacturing Company V. KatiJiarJute Mill Private Limited^ I..R. 
1969 Gal. 496-iD.B.). 

Where the Gourt is satisfied, after making such inquiry as it deems 
proper — 

I a) that the agreement was duly executed by the parties, 

(b) that they have a substantial interest in the decision of such 

(luestion as aforesaid ; and, 

(c) that the same is fit to be tried and decided, 

it shall proceed to record and try the issue and state its finding or deci- 
sion thereon in the same manner as if the issue had been framed by the 

Gourt ; 

and sliall upon the finding or decision on such issue, pronounce judgment 
according to the terms of the agreement ; and, upon ilie judgment so pronoun- 
ced, a decree shall follow. (O. 14, R. 7). 

The Court may frame the issues from all or any of the following 
materials : — 

(a) allegations made — 

(i) on oath by the, parties or by any peisons present on their behalf, 

or 

(ii) by the pleaders of such parties ; 

(bi allegations made — 

i) in the pleadings ; or 

(ii) in answer to interrogatories delivered in the suit; 

(c) the contents of docun.ents produced by eitltcr party.;0, 14, R. 3). 

Where the court is of opinion that the issues cannot be ( orrectly framed 
without — 


(a) the examination of some persons not before the court ; or 

(b) the inspection of some flocumcnts not produced in the s uit, 
it may — 

(a) adjourn the framing of the issues to a future day ; and 

(b^ subject to any law in force, compel the attendance of any p:rs >nor 
the production of any document by the person in whose posses- 
sion or power it is, by summons or other process. (O. 14, R. 4^. 

In other words, when the Court is of opinion that from the pleadings of 
the parties to a suit and from the exainiitation of the parties, issues cannot 
he properly framed, it may order the examination of the witnesses before 
framing the issues. 

Trial of Issues. — Where — 

(a) issues both of law and of fact arise in the same suit ; and 
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‘f ^fiy part thereof may be 

disposed oi on Ihc issues of law only^ ” 

postp<lne Oe seukmenrofTheT’ ""''V P^^'P^se, may. if it thinks fit, 

\>crlactcr^ i^^ties of hw have 

ineal unless ^it a whole and not piece- 

valuation of the suit be cnrl^ qu estion of jurisdiction. ^ For instance, if the 

before whom it was inctit\ jurisdiction of the court 

should be tried IS a A.v/' • ^ '» such cases, ordinarily, this issue 

liti'^ants But in a1l^ issue to prevent unnecessary harassment to the 

shouhl t irm l as r wl r. ^^**^^ble that the cases 

{Ram San, fv w re -examine other matters left undecided. 

I ^araf v. Man, Dei, A. I. R. 1969 Orissa 295 (S. J.) : 35 Cut. L. T. 602). 

It was field by the Patna Higli Court that 


1. ^o elaborate enquiry will be necessary for the purpose of deter- 
inuung ihc question as to whether the plaintiff was or was not a registered 
liim on ilie (late of Histitution of the suit as c ntemplatcd by Section 69 (2) 

ul the Partnership Act, 1932. ^ 

2. Such an cn quiry ought not to be postponed for being taken up 

al( ng witJi Ollier c^uestions oi tact or law over which the parties may be 
at issue in the suit. 


3. The question which will be necessary for determining the issue of 
maintainat ilily of the suit will involve an enquiry into the facts which will 
be entirely distinct from the question which fall for determination of the 
cases of the parties on merits. 


4. Therefore, in the ends of justice, the question of maintainability of 
the suit ought ti be tried as a preliminary issue. The decision ol the 
court below not to take up this issue as a preliminary issue for trial on tlie 
mere ground that it is linked up with certain questions of fact, does not 
represent a sound exercise of discretion in accordance with the principles of 
justice and fair play. 

5. A question as to whether a suit is or is not barred by reason of 
Section 69 of ihc said Act, will require some materials to be brought on 
llie record in the shape of public documents and the registered deed ol 
partnership, but the determination of this issue as a preliminary issue cannot 
be refused merely on the ground that certain documents will have to be 
exhibited h^r the purpose. {Messrs^ A. C, Bishwas & Sons v. Central Alkusa 

Colliery Co., A. I. R. 1973 Pat. 184). 

Amendment of Issues. — The court may, at any time before passing a 
decree, ainentl the issues or frame additional issues on such terms as it 
thinks fit . 

Such amendments or additional issues as may be necessary for deter- 
mining the matters in controversy between the parties arc so made or 

franicd. (O. 14, R. 5 (1)). • 
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Where 


(a) on the pleadings, no issue arises as to the question whether 
there was a valid notice or waiver of that notice ; and 


Lefore the defendant asks for framing of the additional issue, he 
has not filed any application for amendment of the written 
stateineul raising the additional plea, 


i I was field that, in the absence of amendment to llic written slatemem, 
no plea can arise in this matter and, thcrcf<>i'c, the additional issue trained 
by the tiial court is not called tor. [C. /I. Kliujci Alofuddcii Sultib v. i fi€ Sicidta'i 

State Wokf Boards A . I . R . 1 973 IV lad. 104 (S.J,) = (1972) 2 M. L. J. 222 = 85 
Mad. L. W. 536'!. 


Striking out of Issues. — I he court may, at any time before passing a 
decree, strike out any issues that appear to it to be wrongly framed or 
introduced. ^O. 14, R. 5 (2)). 


CHAPTER XI 

SUITS BY PAUPERS 

Who can institute suit z;/ /bma pauperis. — An>.suit may cre instituted 
by a pauix r. (C). 33, R. i). 


Meaning of pauper. — A person is a “paui>er” when he is — 

(a) not possessed of sufficient means to enable him to pay the fee 
prescribed by law for the plaint in the suit ; or 

(b; where no such fee is prescribed, not entitled to property worth 
Rs. iUO other than his necessary wearing-apparel and the subject- 
matter f)f the suit. (O. 33, R. 1, Explanation). 

Explanation (it ) to Order 33 ^ rule 1 as added by the Madras High Court) 
states that any part of the subject matter of the suit which the opposite 
party relintjuishes and places at the immediate disposal of the plaintiff shall 
be taken into account in considering the question of the p>sscssion of 
sufficient means oi the plaintiff. 


It wotild, indeed, be most dangerous and it would thro-v the door open 
to all sorts of speculative litigation if a mere endorsee for collection or an 
agent suing on behalf of a principal is permitted to sue as a pauper on the 
ground of his poverty, notwithstanding the fact that the original payee or 
the principal can well afford to pay court-fee. The object of the provisions 
or C)rder 33 is to help bona lide litigants who. stricken by poverty, arc 
unable to [)ay tlij requisite court-fee. The objsct is certainly not to help 
persons set u]) by others for the purpose ol avoiding the payment of court- 
fee. It may be that aTi endorsee f jr collection is entitled to bring a suit in 
his own name, but, since he possesses no beneficial interest in the subject- 
matter of the suit and the fruits <>f any decree which he may obtain arc 
intended to benefit someone else, he should not be permitted to sue as a 
pauper. It is obvious that the endorsement tor collection is a mere ruse loi 
avoiding payment of court-fee. 

d'he non-ai)pcarance of the defendant at the stage of deciding the 
question whether the petitioners (the plaintiffs) can be permitted to sue in 
forma pauperis, docs not lead to any inference that the defendant has no 
defence with regard to the claim of the petitioners in respect of the schedul- 
pe properties. It is open to the defendant, if he so ad\ised, to contend in 
the suit that the claim of the petitioners in respect ol those propeities is not 
available or valid. Therefore, merely because the defendant bas riot 
appeared at this stage, the court cannot come to the conclusion that t le 
properties fall within the scope of Explanation (ii) to Order 33, rule as 
amended bv the Madras High Court. This Explanation makes it dear 
that the opposite party must relinquish and place at the imrr^diate isposa 
of the plaintiff the property concerned. It cannot be said that merely 
because the defendant has failed to appear at this stage, he has relinquished 
his claim, if any, in those properties and placed the same at the immediate 

disposal of the petitioners. _ 

Whether anv property should be taken into account for the purpose o 

granting or refusing permission to sue in forma pauperis, or not, 
on whether it falls within the scope of Explanation (i) or ("Lj 

rule 1 of Order 33. The Explanation (b) (or Explanation (i) (b) as amended 
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by the Madras High Court) makes it clear that the property which is the 

subject matter of the su.t, ca„u,„ be take, iutoaccouui, aud the quest m 

of tak.rtg.iitoacco.mt a, ,y property will ari^ ouly when the proper^ f t 
within the scope of hxplanation fii). property tails 

Conversion of ordinary suit into pauper suit.— I herc is no res- 

l'" ^ a case not instituted as a pauper 

nla \ fr r ^ application made by he 

plaintiff subsequently in accorclanc: witli law. ^ 

Cal ^ A. ,.K. ,936 

u 1. _2l (U. 4U c. \\. N. /47, IS an authority Im the proposition that 

w leie a s^uil has been registered as an ordinary suit and ilic plaintiffdoes 

u<U pay deficit CouU-fee and he snbse<iuenily applies f,,r permilsil'n o 

tontmue the suit as a pauper, the application should not |,e rejected merely 

on theg.ound thaMhesmt has been regis cred as an .adinarv sud £ 

also /arwt J A A. 1. R. iy5‘ .Mad. H41-,y5lM 

14a I il (m54 '• '• mJs. 

c:a.. 238 ;a 56\irf 'h i;i^;,,;iRt?i;:“titSd^h'- 

prayc.l to be allowed to co.ttinuc tl,e suit as a paupe" Tltc S’ -t fl 
allowed the cont.nuation of the sni, as a panper. It was i Uml 

'a be ptAVer In allow a suil n-M insiii titf-rl ct.. 

continued as a pauper suit is inclu led in Up suit to be 

Court to allow su'd S-'en to tlie 

(l>: l l.c order ol ibe Court below is quite proper. 

685 : 6 Cal.^W. X. dtarol, served' ‘^32 Gal. 

“ 1 hero is no niat hiuei y in Order 33 C' P r i i- 

slancts which would ousi when after a ^ i ‘dealing with circuin- 

cularly alter a suil has bee,, pa’itly heaid tile parti- 

for financial reasons, no loii'i'cr vblc tore* r iiuddenl y finds himself 

but seeks to continue the suit as a ^ipc; ‘ way 

lltt chcur.islaii’ccs of IlA^ ^sl' wVare llo.9iI,i',“' \T '"9^"' ,>urp'ise and, in 

-nc. under' 

In Mohammad tateh Nasib's Cn< > fA t d w.o/- 
obserAatiou of Costello, J.. was considere.i' 1 • above 

distinguished in the Gal. 685), was 

lioy, (.A. 1. R. 19J3 ( ,,| 238). ■^umidra Chandra Roy v. Showdamini 

livery ai,plicati<,,Oor‘*perndlVorrio^T^ *** as a pauper.— 

require.l iu regard to plaints iu suits. Particulars 

applicant, with Ihc cstirU"trd‘vS^ prope, ty liclonging m the 

. . The application is signed and v itd ’n ,r’" ^ 

«gnipg_and verification of pleadings. '(Drder Ssl L'iT""^ Prescribed for the 
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Presentation of the application. — Ti e application shall be presented 

to the Court by ike applied rit in person, 

unless he is exempted from appearing in Court, in which case the 
applicaiiou may be presented by an authorized agent who — 

(a) can answei all material questions relating lo ihc application ; 
and 


may be examined in the same manner as 
by him might have been examined iiad 
person. (O. 33, R. 3). 


liic |)ariy 
such party 


roprescnied 
attended in 


Date of institution of suit by pauper. — Section 26 ol the Code 
ol Civil Procedure lays down that every suit be instituted— 

(a) by the preseiiiation of a plaint ; or 

(b) in such other manner as may be prescribed. 

The word ‘prescribed’ means prescribed by Rules. (Section 2 (16j, 

C. P. C.). 

Older 4, Rule I of the Code of Civil Procedure runs as under 

“(1) Every suit shall be instituted by presenting a plaint lo the Court or 
such othcer as it appoints in tliis behalf. 

^2) Every plaint shall comply with ihc rules contained in Orders VI and 
\’ll, so far as tliey are applicable.” 

The First Schedule of the Code of Civil Procedure coniaitis all these 
Orders which are in the nature of rules. 

4'hc Word “rules” means rub'S and forms — 

(a) contained in the bir^t Sciiedulc , or 

(b) made under Section 122 or Section 05. (Scctir.n 2 ( 18j C. P. G.). 

Now, again, it appears from section 26, G. P. C., that a suit shall be 
instituted — 

(a) by presentation of the |>laint , or 

(b) \n such other manner may be |)>escnbe 1 by the rules meaning 
thereby rules contained in the first Schedule of the Code. 

'I’his other manner has been prescribed in Order 33 of the Civil 

Procedure Code. t i , * 1 ... 

Therefore the suit can be said to have been insHtuied on the V 

application -s’^edm allow the applicant to frle a su.t tn ' 

No doubt, in view of Order 33, Rule 8, that fPPl^at.on 'y" 

be the plaint when the application is ^ further as a suit instituted in 

finng of .Kc applicMioo 

file a suit in forma puperis, , i i u 

In the case oi Chanr^ulal v. Sharma, A. I. R. 1955 Nag. 259 (DB) . I.L. . 
(1955) Nag. 922, it was observed that- 

tithLSXc.^: dr wi;^rma^?3-rf Application h,r 
permission to sue in Jorma puperis. 



SUITS BV PAUPERS 


195 


(ii) la other words, from the moment of presentation of that applica- 
tion, there is a plaint plus an application for permission to sue in 
forvia pauperis. 

enquiry into pauperism is continuing, there is nothing in 
Urtler which inhibits the Court from grantin ; an injunction. 

. I a pauper to bring a suit 

without payment of court-fee, subject to his establishing that lie 
is a pauper. 

If he succeeds in establishing tl,at he is a pauper, he is to be allowed to 
eontiuue tlie suit with the applicatiou deemed to be a plaint presented on 
the dale on which the application was made. 

If he fails to establish his pauperism, he is relegated to the same position 

m which any ordinary litigant would be if he brought Ids suit on a plaint in- 
sutiiciently stamped. 

(ivj It follows that, during the time the pauperism is being enquired 

int there is a plaint but insulficientl y stamped When the 
pauperism is established, it is a plaint but without anv such 
delect. also fotaram v. Datlu, A. I. R. 1943 Horn. 143 >DB ■ 
I. L. R. (194 ) Bom. 138). 

The Supreme Court also in the case of Vijai Prafaf) v. Dukh Haran Unfh 

A. . R 1962 S. C. 941 : (1962) 2 S. C. R. Supp^ 675 :tm A L.Tb34: S 

made iiu: toiJowing observations : 

“An application to sue in /orwirt is 1 ut a method prcscrilied bv 

.he code for institution of a suit by a pauper without payment of fees pre- 
scribed by the CiOnrt rees Act. 

If the claim made by the applicant that he is a pauper, is not establi- 
shed, the application may lail. But there is nothing personal in such aiiplica- 
tion. ‘ ‘ 

The suit commences from the moment aii application for permission to 
sue iii>ma pauperis as required by Order 33 is presented, and Order I, Rule 

10 would be as much applicable in such a suit as in a suit in which court- 

tec had been duly paid. 

Amendment of application for permission to sue in forma pauperis.— 

1 he powers of court under Order 6, Rule 17, C. P. C., arc not exhaustive, 

and the coui t has juiisciiction to allow an amendment to be made in an 

application to sue as pauper. Sudama Kuer, A. I. R. 1938 

rat. 209 : 19 Pat. L. I. 101 y. 

The contention that till the application is granted, there is no existence 

of a suit, cannot be accepted. 1 aking into consideration the provisions of 

section 141, G. P. G. and other relevant provisions of the code, even before 

the stage of granting of an application is reached, such an application filed by 

a pauper can be allowed to be am. ended. A relief can also be allowed to be 
deleted or withdrawn. 

_ Therefore where the subject-matter of the suit is within the pecuniarv 
jurisdiction of the court and the court has jurisdiction to grant the relief 
against the person but has no Jurisdiction to grant the relief of keeping a 
charge over the immovable and movable properties because propimtics te 
situated outside the territorial jurisdiction of the court, the court has jurisdic- 
tion to i^rmit the amendment of the plaint or to permit the (withdrawal of 
one ol the reliefs. 
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Objection as to jurisdiction.— la the cas! of Periyasami Padayachi 

V. lHaganathan, A. I. R. 1949 Mad. 162 (S. J.) : T. L. R. (1949) Mad. 333, it 
w’as observed that — 


i^i) An application under Order 33, Rule 1, is a composite document 
consisting of a plaint and an application for being excused from 
the payment of court-fee. 


(ii) VVhcn such a petition is presented and objection as to the pecuniary 
jurisdiction is raised in limine, it is the duty of the court to go 
into that question. 

It is the imperative duty of a court, when a preliminary objection as to 
iction is taken, to decide that question at the earliest stage of the trial 
letermination of that question is preliminary to his authority to entertain 

^ « ft • • 


jurisd 

as a determination of that question is prel ^ 

the matter or to make any further enquiry into it 


fiii) Tt must be lairl down as a fundamental principle of justice that 
every court trying civil causes has inherent jurisdiction to take 
cognizance of questions which cut at the root of the subject-matter 
of controversy l^etween the parties, and a question as to the 
territorial or pecuniary jurisdiction of a court to entertain a 
TViatter, is a question which cuts at the root of tiie subject-matter 
of controversy. 

4 


In the case of M\s. Prem Singh v. Sat Ram Das, A, T. R. 1 95P» Punj. 52 
(S. J.) : 1. L. R. (1957) Punj. 1555, it was obs'^rved that— 

(i) It is nol corrf'ct to say that the provisions of Ruh 10, Order 7 
apply only to plaints and an application under Order 33, Rule 1 
cannot be ri'garded as a plaint uni ss and until it ripens into one 
on the application being granted. 

(ii) Hy virtue of section 141, an application under Order 33, Ride I is 
in fact a pi ainl coupled witli a prayer to be allowed to sue with- 
out payment of the required court-fee. 

dii) Therefore, subject to the provisions of Order 33, Rule 5, it is 
within the conipetence of tlie court to whom an application to sue 
in forma pauperis is presented, to determine the preliminary 
cpjestion of jurisdiction. 


Appointment of Commissioner after filing application for permis- 
sion to sue as pauper. — On the presentation of the petition to sue as a 
pauper, the suit is to be deemed to liave been instituted and, thercfoie, theie 
must be parties. The parlies are those persons cited in the copy of the plaint 
filed with the petition. Hence, where an application for appointment oi 
Commissioner is made after the filing of a petition lor leave to sue in forma 
pauperis and before leave has been granted as j^rayed tor in that petition, the 
applicant Js entitled to the relief of appointment of Commissioner. {Chidam- 
baram w Mataraja, A. I. R. bbi9 Mad. 80 : I. b.. R. (bi38) Mad. 1060). 


Examination of applicant. — (1) Where the application is in proper 
form and duly presented, tlie Court may, if it thinks fit, examine the applicant 
or his agent when the applicant is allowed to appear by agent, regarding the 
merits of the claim and the properly of the applicant 

(2) Where the application is presented by an atjent, the Court may, if it 
thinks fit, order that the applicant be examined by a commission in the man- 
ner in which the examination of an absent witness may uc taken. {U. a , • b 
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Rejection of application. 

permission to sue as a pauper — 


-The Court shall reject au application for 


(a) wliere it is not framed and presenter! in the manner pr' scril)ed l)y 
rules 2 and 3, m’ 

(h) where the applicant is nor a pauper, or 

(c) where he has, within two months next before the presentation of 

tlie application, disposed of any property fraudulently or in order 
to be able to apply for permission to sue as a paup*r, or 

(d) where his allegations do not show a cause of action, or 

(e) w'here he has entered into any agreement with reference to tlie 

sidjject-jiiatter of the proposed suit umlcr which any other pers'-n 
has obtained an interest in such subject-matter. (O. 33, R. 5), 

Clause d).— Dismissal of application for permission to aie suit 
as pauper on the ground that prima facie the applicant has no cause of 

action — It IS true that, imder Rule 6 of Order 33, the court is bound to 
admit evidence dealing with any cf the questions that mav be raised under 
Rule 5 ; but Rule G cannot have the eRen of altering the rneaninrr of Rule 

n ,d). So wiiatever evid.-nce may be let in, the court \nust consider whether 
there is a cause oi action or not only upon the allegations in tlie plaint 
together witii ilu: documents referred to in it. [Subramania Pillai v. Kivunnabfxi 
Goundany\.\.R. 1943 Mad 663: (1943) 2 M. L.J. 177). By the express 

tcims oi Rule 5, clause (d , the crnirt is concerned to ascertain whether tlie 
allegations made in the petition show a cause of action. 'I'he court has noi 

to see whether the claim made I y the petitioner is likelv to succeed * it has 

merely to satisfy itself that the allegations made in the petition, if accepted as 
true, wouhl entitle the petitioner to the relief he claims. The jurisdictinn docs 
not extend to trial of issues which must fairly he left for decision at the 

V. Harari Noth Siuoh, A. I r' 

1962 .S. C:. 941 : (l962j 2 S. C. R. (Supp.) 675^ 

It is true that Order 33, rules 6 and 7 prtnidi' that even where llie ( ourt 
aseil does not reject the application under, Order 33, Rule 5, it can still reject 
the application on the grounds mentioned in U. 33, R. 5 after enquiry in the 
presence of the opposite party to tlie application. But, even after the enquiry 
the ^nlerion to be satisfied is Order 33, Rule 5 (<l) and, for this purpose, it is 

yi! y *dlegalions in tiie application which must be taken into account 
{^atyavel v. hota Ranga Rautnnujiah, A. I. R. 1<iGm Mad. 434 S. J.)). 

1 he allcgaiions that arc to l)e taken into account in deciding whether a 
cause ol action is disclosed or not. are the allegations in the application for 
permission to sue as pauper. {Satin Koteswaramma v. Satin Snhrahmanyam, 

Clause (d-1). — lu .Andhra Pradesh, under Rule 5 (d-l) of Order 33, 
the Court sliall reject an application for permission to sue as a pauper where 
the suit appears to l)e Ijarred liy any law. 

Wliere — 


(a) the only contention is that the decision in the prior suit operates 
as a bar on th: principle of res judicata ; and 
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(Id / it is not disclosed by any a' erment 
to sue as pauper that — 

(i i there was a prior suit and 

(ii there was a decision llierein with 
of the present petition, and 


in the petition for permission 


regard to the subject-matter 


^c) that is a matter pleaded in defence by the respondent, 
i* was held that — 


i. |o determine whether the suit is barred by any law, the Court has 

to coiifuK' itself to the allegations in the petition and not to canvass the 

allegations in the respondent’s counter made as a defence to the petitioner’s 
claim. 


2. It is one tiling to say that the suit is barred by law and a totally 

dilhreiu tiling to c< nieno iliat the plainliif’s suit, although, maintainable no 
ndief can be granted. 

3. An enquiry into the question whether the plaintiff is entitled to the 
relict claimed Jiaving regard to the plea of res judicata raised by the respon- 
dent is beyond the scope of the enquiry of a petition under Order 33, Rule 3. 
\SaUi( Jioiesii(ira7ni}ia v. Satfu Siihrahmanyamj A. ' R, 1973 .Andh. P.a. 196). 


. otice of day for receiving evidence of applicant’s pauperism. 

When the Ca)urt sees no reason to reject the application on any of the 
ground.s stated in rule 5, it shall lix a day (of which at least ten days’' clear 
notice shall bi- given to the opposite partv and the Governn^ent pleader) for 
receiving such evidence as the applicant may adduce in proof of his pauperism, 
and for hearing any evidence which may be adduced in disproof thereof 

(O. 33. K. 6 . 


Procedure at hearing. — -i^l) On tlic day so lixed or as soon thereafter 
as may be convcnieui, tlu; Court shall examine the witnesses (if any) produced 
by cither [)aiL\\and may examine the applicant or his agent, and shall make 
a memorandum of the substance of tlicir evidence. 


(2) 1 lie Court shall also hear any arga neat which the parties may 
desire to offer on the ([uestion whether, on the face of the ajDplication and of 
the e\ idcnce (if any) taken by the Court as herein provided, tlie applicant is 
or is not subject to any of the prohibitions specified in rule 5. 

(3) The Court shall tlien either allow or refuse to allow the applicant to 
sue as a pauper. (O. 33, R. 7). 

Procedure if application admitted. — Where the application is 
granted, it shall he numbtred and registered, and shall he deemed the plaint 
in the suit, and ihe suit shall proceed in all other respecis as a suit institutetl 
in the ordinary manner, except that, the plaintiff shall not he liable to pay 
any court-fee (other than fees payal le f»>r ser\ ice of process) in respect of any 
petition, appoininicnt of a pleader or other proceeding connected with the 

suit. (O. 33, R. 8). 

d’he provisions of this Rule 8 indicate that — ■ 

(a) Till the application is granted, the application may not be equated 
with the plaint ; 
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{h) It is only when the application is graiucd, it is deemed to ]y a 
plaint in the suit. 

The words “in the suit” in this Rule must he given their proper impor- 
t-mce. If there is no institution of the suit on the date an application to 
permit the filing of a suit in forma pauperis is given, it does not stand to reason 
as to how it can he said that this particular document which is deemed to he 
a plaint when the application is granted, is a plaint in the suit. 

Furthermore, the latter part of die Rule, namely, tlie suit shall proceed 
in all ntlier respects as a suit instituted in the ordinary manner, has its own 
significance. The word ‘proceed’ has also a significance. It means iliat a suit 
was already filed and, after this apijiication is granted, it has to proceed. 'Flic 
stage of ]>roceeding will be reached after a suit is filed or instituted. 

On account of the introduction of the deeining liction after the applica- 
tion is granted, that the application shall be deemed to be the plaint, it can 
be Said tliai the suit has been instituted in an ordinary manner. Hut it does 
not mean that till then tlie suit was not institutcil, but it can only be said that 
the .suit was not instituttd in an ordinaiy manner till then and this cannot be 
done as section 5 of the Bombay Court-fees Act lays down that a plaint can- 
not be filed or exhibited in any Court < f Justice as it is chargeable to duly of 
court-fees. This is the reason why this oiher manner has been prescribetl in 
section 26, C. P. C. By prescribing the other manner, the suit can be said to 
have been validly instituted. 

Dispaupering. — The Court may, on the application of the dcicndam, or 
ot the Government pleader, of which seven days* clear notice in writing has 
been given to the plain i iff, order the plaintiff to lx: dispaupered — 

(a^ if he is guilty of vexatious or imi)ropcr conduct in the course of 
the suit ; 

(b) if it appears that his means are such he ought not to continue to 
sue as a pauper ; or 

(c) if he has entered into any agreement with reference to the subject- 

matter ot the suit under which any other person has obtained an 
interest in sucli subject-matter. (O. 33, R. 9j, 

Costs where pauper succeeds. — Where the plaintiff succeeds in the 
suit, the Court shall calculate the amount of court-fees which would have 
been paid by the plaintiff if he had not been permitted to sue as a pauper * 
such amouiit shall be recoverable l)y the Stale (jo\ermu-*ut from any party 
ordered by the decree to pay the same, and shall be a first char*'-e on the 
subject matter of the suit. (O. 33, R. 10). ^ 


It is not collect to read Rule 10 of Order 33 as applicable only to cases 
where the direction for payment of court-lees is Contained in a decree. Rule 
14 of Order 33 shows that the direction to pay court-fees can be l)y an order 
as well. And in cases where there is remand in appeal without deciding any 
question, there will be only an order of remand and no decree. It is too far- 
fetched to construe Rule 10 as inapplicable in such cases because there is onlv 
a direction in an order in such cases for payment of court-fees. Rule 10 
provides for sucli cases also. yNelliyodan Baton JS air v. Pantheeyati Kesavan 
Nambissnn, A. I. R. 1973 Ker. 133 (D. B.)= 1973 Ker. L. T 97= 1973 Ker 
L. R. 138= 1973 Ker. L. T. 280). 


The word ‘decree’ in Rule 10 has to He understood in the context as not 
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a (Itxree as defined in the Code of Civil Procedure but as only containi 
final decision of the Court direcUn-- the payment of court-fees, [ibid]. 



t 1C 


Procedure where pauper fails.— Wli-ie the plaintiff fails in ihe suit oi 
is dispaupered, or where the suit is withdrawn or dismissed — 

(a) because the summons for the defendant to appear and answer has 
not been served upon him in consequence of the failure of the 
plaintiff to pay the court-fee or postal charges (if any; chargeable 
tor such service, or 



because the plaintiff' does not appear when the suit is called on for 
heaiiiiff, the Couit sliall order the plaintiff or any person added 
as a co-paliniiff to the suit, to pay the court-fees which would 
have been paid by the plaintiff' if he had not been permitted to 

sue as a pauper. (( ). 3J, K. IlJ. 


In rule 10, there is a direction that llie court shall calculate the amount of 
Couri-fccs which would liave been paid by plaintiff. It is true that there 
is such mention about the calculation in rule 11, because it is inmtioned there 
the Court shall order any plaintiff or any person as a c-j-plaint iff' to the suit, 
to pay the court-fees which would have been paid by the plaintiff if he had 
not been permitted to sue as a paujier. In my opinion, rule 11 has to be read 
alon.ij; with the provisions regarding tli; calculation contained in rule 10 and 
it could never have been tlic iulention (d' the Code that there should be a 
calculation where a pauper succecvls but no such calculation is to be made 
where the pauper fails becaiis ' obviously in both c scs the amount wliicli is 
payabh' as court-fees has to be ascertaiajd with regard to tiie plaint and then 
also with r^.^ard tv) such couri-fecs as would l)c payable under rule u. Further, 
rules 10 and I 1 should be read along witli rule 11. 


Procedure where pauper suit abates.— Where llie suit abates by 
icason f)t thv: death ol the [plaintiff or ot any person added as a co-plaintiff, 
the ( oui t shall Older that the *unounl ot coui t-fces which would have been 
paid by the plaintiff it he had not I con pt rnutted to sue as a pauper sliall be 
rcco\eral)Ic by the State Government from the estate ol the deceased plaintiff, 

> 1 1 A ^ 


(O. 3 < 


R. ll--\ 


State Government may apply for payment of court-fees. — Hie State 
Government shall liavc the right at any time to apply to the Court to make 
an order for lh(^ pavinciu of Court fees under rule 10, rule 11 or rule 1 1-A. 

(O. 33, R. 12). 


All matters arising between the State Government and any party to ^he 
suit under rule 10, rule II, rule 1 !-A or rule 12 shall be deemed to be 
questions arising between the parlies to the suit within the meaning of section 

47. (O. 33, R. 13). 


Wlterc an order is made under rule 10, rule 11 rule 11-A, the Court 
shall forthwith cause a copy ol the decree or order to be forwarded to the 
Collector who rnay, without prejudice to any other mode of recovery, recover 
the amount of court-fees specified therein from the person or property liable 
for the paynient as if it were an airear of land revenue. (O. 33, R. 14). 

The important words to be noticed in rule 14 are that the copy of the 
decree should contain the amount of court-fees specified therein, and this 
clearly means that the specific amount should be mentioned. If there is no 
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calculation and no amount mentioned in the decree, then the decree is vaoue 
and as such not executable without amcndmeni of the decree, [State of Bihar 
V. Sheokumar Sirtlia. A. 1. K. 1969 Pat. 3o9 (JJ B.) : i960 B L I R 299 

1969 Pat. L.J. R. 132). ' ^ Jou d. t,. j. k. ^9J . 

The executing court cannot amend the decree. The proper court to 

which a petition for amendment of the decree can be filed, is the coiiri 

which has passed the decree. So it would be beyond the scope and power 

ot the executing court to go behind the decree by looking into the relevant 

papers and materials on record and calculating as to ho\v the court-fee is 
payable. {ibid\ 

Rule 14 lays down that the Collector may, without prejudice to any 
other mode of recovery, recover the amouni of court-fees specified tlr rein 
from the person or proper'y liable for the payment as if it were an arrear of 
land revenue. d'his gives the Collector an option either to proceed under 
llic 1 ubhe Demands Recovery Act for the realisation or to lile an execution 
petition for the execution of the decree under the ordinary procedure, [ibid). 

Refusal to allow applicant to sue as pauper to bar subsequent 
application of like nature.— An order r.iising to allow the applicant to sue 
as a pauper shall Ic a bar to any subseijtient application of the like nature 

by him in r,s[)ect of the same right to sue ; but the applicant shall be at 
liberty to institute a suit in the ordinaiy manner in respect <■! such right 
provided that he hrst pays the costs pi any) incurred by the Stale Govern- 
ment and by the opposite parly in opposing il,e application lor leave to sue 
as a pauper. (O. ‘A3, R. 15). 

.\ |)ciu^al of this l ulc in.licales that .-xen tlmugh an application to sue 
.IS a pauper has been rejected, the applicant is given a liberlv to institute a 
sun lu the ortlm.try manner. It also iu.lictics that, in case of a pauper, the 
Legislature intendet the institution of a suit in the manner other than 
nistiluti'*u ol a suit by prciciiulioii oi a plaint. 

Costs.— Hic costs ol an application for permission lo sue as a pauper 

and of an incjuuy into pauperism shall be costs in the suit. (O. 33. R. Ip). 


\ 
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CHAPTER XII 

INTERPLEADER SUIT 


Particulars in plaint in interpleader suit. — In every suit of inter- 
pleader, the plaint shall, in addition to other statements necessary for plaints, state — 

(a) that the plaintiff claims no interest in the subject-matter in dispute 

other than for charges or costs ; 

(b) the calims made by the defendants severally ; and 

(c) that there is no collusion between tlu plaintiff and any of the 

defendants. (O. 35, R. 1). 

Payment of thing Claimed into Court. — Where the thing claimed is 
capable of being paid into Court or placed in i\i: custody of the Court the 
plaintiff may be required to so pay or place it before he can be entitled to any 
order in the suit. (O. 35, K. 2). 

Procedure where defendant is suing plaintiff. -Wiiere atiy of the 
defendants in an interpleader-suit is actually suing the plaintiff in respect of 
the subject-matter of such suit, the Court in which th‘ suit against the 
plaintiir is pending shall, on being informed by the Court in which the 
interpleader-suit las been instituted, stay the proceedings as against him; and 
his costs in the suit so stayed may be provided tor in such suit ; but if, 
and in so far as they are not provided for in that suit, they may be added to 
his costs incurred in the interpleader suit. ((). 35, R. 3), 

Procedure at first hearing. — ' 1 At the first hearing the Court may — 

(ai declare that the plaintiff is discharged from all lialtiUty to the 
defeitdants in respect of tlie thing claimed, award him his costs, 
and dismiss him from the suit, or 

(b) if it thinks that justice or convenience so rerjuire, retain all parties 
until the final dispr)sal of the suit. 

(2) Where the Court hnds that the admissions i ot the parties or other 
c\idence enable it to do so, it may adjudicate the title to the thing claimed. 

(3) Where the admission of the parties does not enable the Court so to 
adjudicate, it may direct — 

(a) that an issue or issues between the parties he framed and tried, 

and 

(b) that any claimant be made a plaintiff in lieu of or in addition to 
the original plaintiff. 

and shall proceed to try the suit in the ordinary manner.. (O. 35, R. 4’)* 

Agents and tenants may not institute interpleader suits.— Nothing 

in this Order shall be deemed to enable agents to sue ’ 

tenants to sue their landlords, for the purpose of con.pelling them to 
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plead with any persons other than persons making 
principals or landlords. 


claim through such 


Illustrations 

(a) A deposits a box of jewels with B as his agent. C alleges th .t the 

from wrongfully obtained from him by A, and claims them 

from B. B cannot institute an interpleader suit against A and G. 

(b) A deposits a box ofjewels with B as his agent. He then writes to 

G for the purpose of making the jnvels a security for a debt due 

and t'l ^l]eges that G’s debt is satisfied, 

and C alleges the contrary. Both claim the jewels from B. B may 

institute an interpleader suit against A and G. (O. 35, R. 5). ^ 

Charge for plaintiff’s costs. — Where the Qint ic i - • i 

ihe Court may provide fur the costs of the orirriual plaintiff 



CHAPTER Xlir 

SUITS RELATING TO PUBLIC MATTERS 


Public Charities. 1. In the case of anv alleged breach of any express 
f.i constructive trust created for public purposes of a charitable or relifrioits 
nature, or 

2. Where the direction of the Court is deemed necessary -for the 
administration of any such trust, 

(i) the Advocate-General, or 

(ii) two or more persons havino- — 

1, an interest in the trust, and 

2. obtained the consent in writing of the Advocate-General, 
may institute a suit (wliethcr contentious or not) in — 

(i) the principal Civil Court of original jurisdiction, or 

(ii) any other Court empowered m that behalf by the State Govern- 
ment wiiMn the local limits of whose jurisdiction the whole or 
any part of the subject-matter of the trust is situate, 

to obtain a decree — 

(a) removing any trustee ; 

(b) appointing a new trustee ; 

(c) vesting any property in a truster ; 

(cc) directing — 

(i) a trustee who has been removed, or 

ii) a person who has ceased to be a trustee. 

to deliver ])ossession of any trust property in his possession to the person 
entitled to the possession of such property ; 

(dl directing accounts and inquiries ; 

(e) declaring what proportion of — 

d) the trust property or 

(ii) the interest therein, 

sliall be allocated to any particular ol ject of tlic trust ; 

f) authorizing the whole or any part of the trust property to be let, 
sold, mortgaged or exchanged ; 

(g) settling a scheme ; or 

(h) granting such further or other relief as the nature of the case may 

require. (Section 92 (1), C. P. C.). 

Save as provided hy-^ 

(a) the Religious Endowments Act, 20 of 1P»63 ,* or 

(b) any corresponding law in force in a Part B State, 

no suit claiming any of the reliefs specihed in section 92 (1), C. P. C., 
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shall he instituted in respect of any such trust as is therein referred to except 
in conformity with the provisions of that sub-section. (Section (2), C. P. C.). 

Sect ion 92 of the Code of Civil Procedure has no application unless tlie 
followiniT three conditions are fulfilled : — 

(1) The suit must relate to a public charitable or ndigious trust ; 

(2) The suit must be founded on an allegation of breach of trust or 

the dicertion of the Court is required for administration of the 
trust ; and 


(3) The reliefs claimed are those which arc mentioned in the sccti(^n. 

Meaning of ‘Charity*. — The word ‘charity’, like many other words has 
both a lay meaning and a legal meaning. In tiie common use of the term 
‘charity’ means any act of kindness or benevolence and it is usually defined 
as such by the lexicographers. Thus by the lay mind, it is, undoubtedly, 
considered an act of chiriiy for one to aid another in the hour of sickness, 
distress or need. In law, such an act would amount to benevolence and not 
to charity. Anothtn' definition that has been frequently ejuoted by the courts, 
hut which is broader than \\i'. true legal definition, is, that whatever is given 
for the the love of (iod or for the love of a neighbour in the catholic and 
universal sense — -given froiTi those motives and to these ends, free from the 
stain or taint of eve.ry consideration iliat is personal, or selfish — -constitutes 
charitv. 


In legal parlance, the word *‘charity” has a much significance than in com* 
mon spe ech. While a precise and complete definition is diflicuU to frame, the 
most comprehensive aiul carefully drawn definition is that it is a gift, to be 
applied consistently with existing laws, for the benefit of an indefinite number 
of persons by iniiuence of Ijringing their hearts umler the education or religion 
by relieving tliei r bodies from disease, suffering or constraint by assisting 
iliern to establish themselves for life or by erecting or maintaining puldic 
buildings, or works or to otherwise lessening the burdens of Government. 

It is immaterial whether the purptjse is called charitable in tlie gift 
itself, if it is so descriljed as to show tliai it is charitable in its nature. Ano- 
ther delinitif)n capable of being easily understood and applied is that given bv 
Lord Camden as follows: “A gift to a general public use, which extends to the 
poor as well as the rich”, d’he theory of this is that the immediate persons 
benefited may be of a particular class, and y. t if the use is public in the sense 
that it promotes the general welfare in some way it has the essentials of a 
charily. The true tt^st of a legal pui)lic cliarity is the object sought to be 
attained and not the motive of the donor in establishing tlie trust. 

Again, charity has been declared to be active goodness — the doing good 
to our fellow men, fostering those institutions that are established to relieve 
pain, to pres ent suffering and to do good to mankind in general or to any 
class or portion of mankind. General gifts for the relief of the poor and 
unfortuiiate persons are for a cliaritable purpose. 

Charitable purposes take such varied forms that they cannot be limited 
l)y any narrow and stated formula and what is Jl, charitable purpose also varies 
from time to time. A gift for a religious purpose is one for a charitable 
purpose. Religion and charity overlap each other and do not admit of any 
differentiation. Tliey are both integral parts of Dharma or rule of righteous- 
ness which the Hindu sages regard as the upholder of the entire fabric of 
universe, both in its physical and moral aspects. It has been pointed out by 
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B. K. Mukherjee (Tagore Law Lectures) that flowing from the doctrine of 

Hindu system, there is no line of demarcation between ■relio’i on 
and charity. On the other hand, charity is regarded as part of the religiom 

Public private trust.— Charitable trusts are of two kinds— public 

and private. The. Hindu law itself knows no distinction between public and 
private religious or charitable trusts. {Rupa v. Krishna ji, ILR 9 Bom. 16 1 ). 

t > ia general terms in Manohar v. Laxmiram, ILR 12 

soin. 247, that a trust for a Hindu Idol and temple is to be regarded in 

V ' 09 'V® aae created for public charitable purposes within the meaning of 

• Code. Still that distinction is not without its rn^aninct in Hindu 

'aw as now administered. 

In English law, the terms ‘public’ and ‘private’ are thus defined : By 
‘public must be understood such as are constituted for the benefit either of 
the public at large or of some considerable portion of it answering a parti- 
cular descr iptnm. The essential elements of a public charity are that it is 
not confined to privileged individuals but it is open to the indefinite public 
or some portion thereof or upon an indefinite class of persons. It is this 
unrestricted quality that gives it its public character. 

The line of distinction between purposes of a public and of a private 
nature is tew and practically incapable of definition. To the class ‘public’ 
belong all trusts for charitable purposes and indeed ‘public’ trusts and ‘charita- 
ble trusts may be considered in general as synonymous expressions. In “pri- 
vate” trusts, the beneficial interest is vested absolutely, in one or more indvi- 
Ciuals who are within a certain time, may be definitely ascertained and unless 
under some legal disability it is, or within the allowed time will be competent 
to cf>ntrol, modify, or determine the trust. 


A public or charitable trust, on the other hand, has, for its object, the 
members of an uncertain and fluctuating body and the trust itself is of a per- 
manent and indefinite character and is not confined within the limits prescri- 
bed to a settlement upon a private trust. The same distinction has been expr- 
ressed by Mr. G. S. Shastri in his Hindu Law at page 491. He says that 
wlicn property is dedicated to charitable, education or religious uses for the 
benefit of an indeterminate body of persons, thelendowrnent is a public one and 
when property is set apart for the worship of a deity of a particular family in 
which no outsider is interested, the endowment is a private one. It seems that 
it was with this disiincti on in vievV that the Privy Council held in a Calcutta 
case tliat in the case of a family idol the concensus of the whole family 
might give the estate aootlicr direction. (fConwar Doorganath v. Ramchtinder Seriy 
ILR 2 Cal. 341 (P. C.). 

dhis decision appears to have been followed in another case which 
went (ip to that High Court and approved in a somewhat analogous case by 
the Bombay High Court. These decisions are obviously based on the belief 
that the endowment in each case was a private one. Air. Sastri has in view 
C’f the decisions gone so far as to assert that if all the member of the family 
to which an endowment belongs renounce Hinduism and choose to throw the 
family idol ii to the water of the Ganges and themselves enjoy its property, 
no outsider can raise any objection to that course. 

I lie Allahabad High Court had, on the other hand, occasion to define 
what a public endowment was in the case of Pnran Atal v. Darshan, ILR 34 
All 468 : 9 All L. J. 709. Therein Chamier, J, remarkiul : “It seems beyond 
doubt that in order that a trust may be a trust for a public purpose, it is not 
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necessary that it should be a trust for the benefit of the public at large. It 

is sufficient to show that it is a trust for the benefit of a section of the 
public”. 


It was with some such definition of a ‘[public trust’ in view that where 
a Hindu provided for the creation a d maintenance of a religious endow- 
ment in favour of the sect known as the Bhagwatas, appointinii managers and 
directing the manner in which the profits of the endowed properly were to be 
sp'nt, the Calcutta High Court held that there was a public religiotis endow- 
ment within the meaning of S. 92 of the G. P. C. , -see Kanharalal v. Shalxurauu 
1894 All WN 159). 


While distinguishing communal fr ^m religious trusts, West. J., says in 
I.L.R. 12 Bom. 247 at p. 259. “Th;re is no difficulty in conceiving the existence 
of a society Iiaving property and receiving gifts from its Ovvn members or from 
strangers which it then disposes of simply for its own benefit or at its own 
discretion. The guilds, companies and manufacturing and trading societies 
held and still hold estates without the attendant obligations of a religious 
trust. Tlie property is their own, distributable amongst the memlsers, 
or at the pleasure of the governing body of the society not for the 
benelit < ( any class outside the society or for the promotion of any purpose 
(jf recogniseu public utility. The latter cliaracteristic is essential to a 
public charity but in its absence there may be a corporation existing by 
royal grant, prescription or legal allowance holding property for other ^than 
charitable purposes.” As a family exani|;)h: of a communal trust may be 
cited tiic fund held by tlic Mahajan for communal purposes. Sucli a fund 
was held in the case of Thakersey v. Hurbliurn, ILR Bom. 432 to be a purely 
secular fund and a suit with respect to such a fund was held not to fall 
Within the purview of S. 92 (^f the Code. 


Tlie diclinction between public and private trusts is : The , requisites ol 
a valid private trust and of one for a charitable use arc inaieiially different 
In the former, thne must be not only a certain trustee who holds llie le^al 
tale, but a certain specified ‘cestui que trust’ clearly identified, or ma'lle 
capable of idenlificaiion, by the terms of the insiruments creating the trust 
while it is an essential feature of the latter that the beneficiaries are uncer- 
tain, class (i pci sons described in some general language, often 

lluctuating, changing in their individual members, and paitakin<r of a auasi- 
public character . ^ ^ 


The most ill. porlant distinction, how>-ver, between chaiiti es and oilr i 
trusts IS tliat in the time or duration allowed and the degree of definiteness 

required. Trusts for public charitable purposes, being for objects of 

permanent interest and benefit to the public, and perhaps being perpetual 

in their duration are upheld under circumstances under which private trust 
would fail. ^ 


•.(■1 Character.— In BudreeJas v. Choonilal, [19061 I. L. R 

33 Ca . 789 at page 807 : 10 C. W. N. 581, WoodroiTe, J., stated as follows : 


is obvious that — 


(a) the Advocate-General, 

(b) the Collector, or 
(cj other public officer, 

can and do sue only as representing the public, and if, instead of these 
omcers, two or more persons, having an interest in the trust, sue with their 



208 


LAW OF PLEADINGS 


must 


consent, they sue under a warrant to represent the public as the objects of the 
trust. 

It follows from this that when a person or persons sue not to establish 
the general rights of the public, of which they are a member or members, but 
to remedy a particular infringement oi their own individual right, the suit 
is not within, or need not be brought under, the section 92.” 

This principle was accepted as sound by a Full Bench of the Madras 
High Court in Appanna v. Narasingliay A. I. R. 1922 Mad. 17 (F. B.) ; I. L. R. 
45 Mad. 1 13. In this Full Bench case, a suit was instituted by a trustee of a 
public religious trust against a co-trustee for accounts. The Full Bench 
decided that it did not come within Section 92, C. P. C., the claim being to 
enforce a purely personal right of the plaintiff as a trustee against his co- 
trustees. The same view was taken by the Madras High Court in Tirnmalai 
Tirupaii Devaslhanains Committee \, U, Krishnayya Shambhaga, A, I. R. 1943 Mad. 
466 'F. B.) : (1943) I, L. R. Mad. 619, where the general trustees of a 
public temple filed a suit against the trustees for the recovery of moneys 
which the latter had collected on behalf of the former praying for a decree 
directing accounts and inquiries. It was held that the right to collect 
moneys vvas entirely independent of Section 92 of the Civil Procedure Code 
and no sanction oi the Advocate-General was necessary for tJiC institution 
of the suit. Leach, C. j., who dclivcied tlie judgment ol the Court, observed as 
follows : — 

o in deciding whether a suit falls within Section 92, the Court 

(a) g'> beyond the rclicls ; and 

(b) have regard to — 

(i) the capacity in wliich the plaintiffs are suing, and 
(ii) tlie pur|Jose for which the suit is brought.” 

Problem. — Late Haji Elahi Bux had one son named Moliammad Shafi 
and had one daughter. One Haji Kummu who was a nephew of Haji Elahi 
Bux, irarricd his daughter. The wife of Mohammad Shafi was Surga Bibi. 
Haji Elahi Bux carried on a shoe lousiness under the name and style of 
“Mohd. Shafi Kammu Mian”. He executed a wakf deed, dated 18th 
Noveniher, 1936, in respect of liis property and appointed his son Mohanimad 
Shafi and his son-in-law Haji Kummu as the joint Mutwallis. According 
tt> the terms of the Wakf Deed, on the death of a joint MutwalH the survivor 
vvas to be the sole Mutwalli and had tlie power to nominate his successor 
from the family line of the settlor, and, in case the sole Mutwalli died 
without nominating his successor, the seniormost member among the lineal 
descendants of MohaTnmad Shafi and Kammu Mian, if otherwise competent, 
was entitled to hold the onice of the Mutwalli. The relevant provisions of the 

Wakf deed are reproduced below : — 

Whereas Haji Elahi Bux, son of late Madda Choudhury, of villaRC 
Kokaram Bazar, Rae Bareily, at present residing at Bara Bazar Road, 
Shillong, (hereinafter called the Settlor), is the sole proprietor of the lirm 
in Bara Bazar Road in the town of Shillong, known as ‘Mohd. Shafi Kammu 

Mian’, 

together with all properties ^movable or immovable) and all 
ments and profits belonging and appertaining thereto, as well »» of t p P 
ties in whomsoever’s name standing described in the Schedule hereto. 
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And whereas the said Settlor is desirous that his said pr<.perties ; shall 
be permanently dedicated for — 

(a) religious purposes, and 

(h) tlie maintenance of his relations and descendants fro n geiicraiion 
to generation, and 

(c) the pour and ’neritorious. 

N(nv be it known that the said Settlor, by these presents, divests himself 
ot the ovvnershipof the said firm together with all properties movable and 
immovable and all funds, investments and profits belonging or appertainino- 
thereto, as well as the properties described in the Schedule hereto, 

all which shall henceforward vest absolutely in Almighty God for the 
purposes hereinafter specified, and shall constitute a VVakf Estate to be 
administered in the follovving manner : — 


6) ()ut of the iiuoine of the Estate a sum of Rs. 500/- shall he aunuallv 

spent for th- niamtenance and upkeep ot Mosques a-id Madarsas and for 
helping the poor and ueedv. 

, The Muivvalli shall give to Ali Mustaqe (Nauka , the Settlor’s son 

by Ins nika vvif- Noju Bilu since divorced . a nionthlv allowance of Rs 10,-or 

VoOuA we?'^ consolidated sum not exceeding Rs! 

1,000,- .Rupees one thousand) but tl.e v.ns and descendants of the said Ali 

Mustaque shall have no claim whatsoever against the estate for maintenance or 
Mnurai'li/^'^''"^'' or they have any right to the oOice of the 


,i..ii “'r- ...c M„,„,iii 


(13) On the total extinction of the S‘iilor’'s r u i i 

//.‘“'hir'dLri' “n)™) 


f’bc Mutwalli shall have no power lo sell nr . , 
of the Estate except for justifying legal necessity; ^ 


on 


1 1 ^ Mutwalli shall have power if fimrlp r • 

ble coniiibutions to funds ind instit ’ unds [.»er/nii, to make reasona- 

ci.ariiahle purposed. "'^‘‘tutions created or maintained for general 


And it is hereby further declared tlut all 
appertaining thereto, shall 


uin 


inopn ues (movable and 

, . r 1 ' or made 

g out of the estate, or in any manner 
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(h) for all purposes, be annexed lo 'the wakf by these presents founded 
and 

(bi be administered and enjoyed in the same manner and be, in al 
respects, liable to the same incidents as the estate itself. 

And be it known that the present market value of the properties 
included in the deed is Rs . 30,000'- (Rupees thirty thousand only . 

In Witness whereof, I, Haji Elahi Bux, the settlor above-named, do 
hcrel)y set my Iiand the eighteenth day of November, 1936. 

Mohammad Shaft died on 20th December, i960 and thereafter Haji 
Kurmnu became the sole surviving Mutvvalli. Sugra Bibi, the widow of the 
deceased Mohammad Shaft, filed a suit on 7th July, 1961 against Haji 
Kuminu for a declaration that — 


(a) the defendant was unfit to continue as Mutwalli of the Wakf 
estate ; and 

(I } he should be removed Irom the ollice ol tlie Mutwalli ; and 

(c) Sulaiman, the son of the plaintiff through Moliamrnad Shafi, be 
declared fit and be appointed as Mutwalli of the Wakf estate and, 
till he attained majority, a suitable Receiver should be appointed 
tor the said Wakf estate. 


No sanction of the Advocate-General was obtained under section 92, 
G. P. C:. riie question is whether the suit is maintainahlc in view of the 
piov isions of section 92, C. P. C. 

Solution. — Having exainimul the various clauses ot the Wakf deed, it 
has to be held that from the nu re fad that theie are certain provisions in 
favtJiir of the family members of the founder along with some other provisions 
in favour of the public, the ca>c will not 1 e taken out cf llie provisions of 
bcetioii 92, C. P. G. The reason is that there is a subsiaiuial portion r)l the 
income of’thc wakf properties to be spent for purposes of Uiaritable and 
religious nature. 

I he proper lest f(jr holding whether tlic Wakf would fall within the 
|)ur\ ievv of section 92, is to examine whether the Wakl has been created 
substantially for a public puipose. Applying the l^ st to the piesent case, it has 
to be held that the Wakf deed created a public charitable or religious trust, 
and the Wakf created hy Haji Elalii Bux falls within the purview of se< tion 

92. 


This view is l)orne out by the decision of the Calcutta HighCouit in 
Alassirat Uossain v. Hassain j Ahnuid Ch< wdhur}\ A. I. R. 1938 Gal. 597 (D. B.) . 
42 C. W. X. 345. Phis Calcutta case related to a Wakf estate, the net annual 
income of which was about Rs . 1300/- and out ot this, a sum of Rs. 353/- 

was set apart for public purposes of a charitable or religious .nature. Ittwas lie 
that the amount by no means was a trilling or disproportionate provision in 
favour of the [mblic and consequently the suit was maintainable under sec- 
tion 92. 

In Vaidya Nath Axyyar v. Swamxnalha Ayyar, A. I. R. 1924 9* 

I. A. 282, the founder of the trust directed by his will that iwo-thirds of the 
income of his property would go to his wife and the remaining one-third would 
go first towards the discharge of certain debts and thereafter to esta is 
Chatram for the feeding of the poor. There wasa further prov^ion t^^t, alter 
the wife’s death, two-thirds of the income given to her ^ i 

charity and one-third to the members of the family. On these lacts, the 
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Judicial Committee of the rivy Council agreed with tlie findings of tlie court 
below iliat thr. Chatram so establish was a public trust. 

It is true that the facts that — 

(a) the present suit relates to public trust of a religious or cliaritable 

nature ; and 

(b) the reliefs claimed in the suit fall withinclausiis (a)j to (h) of Section 

92 ( ), C. P. C., 

would not by themselves attract the operation of the Section, unless the 
suit is of a representative character instituted in the interests of the public 
and not merely for \ indication of tlie individual or personal rights of the 
plaintiff*. 

In the present case, the suit brought by the plaintiff must be located as 
a suit brought by her in a representative capacity on behalf of all the benefi- 
ciaries oi the Wakf. 1 he Wakf created by Haji Elalii Box was a Wakf created 
for a jJublic purpose of charitable or religious nature. The reliefs claimed by 
the plaintiff in the suit are not reliefs for enforcing any private rights but 
relicls for the removal of the defendant as trustee and for appointment of a 
new trustee in his place. The reliefs asked for by the plaintiff* fall within 
clauses (a) and (b) of Section 92 (1) and these reliefs indicate that the suit was 
br- ught by the plaintiff not in an individual capacity but as representing all 
the beneficiaries of the Wakf estate. 

In conclusion the present suit falls within the purview of the prov isions 
of vSertion 92, Civil Procedure Code and, in the absence of the consent in 
writing of the Advocate-General, the suit is not maintainable. 

Dedication for creation of Wakf. — It is well established iliat an 
expn ss dedication is not necessary to create a wakf and that the dedication 
may be assumed from long user, if it is clear that the intention of the owners 

was to make the dedication. [Mehar Din v. Hakim I. R. 1935 Lah. 912 : 

157 T. C. 5 1 6). 

In Motishah v. Abditl Gajfar Khun, A. I. R. 1956 Nag. 38 : I. h. R. {1955) 
Nag. lOCO, it was held that a wakf may le delincd to mean the dedication of 
the corpus in the ownership of God in such a manner that its profits may be 
applied for the I enelit ( f his servants. It was further held, that, as a general 
rule, all persons who arc competent to make a valid gift, are also competent 
to constitute a valid wakt. Islam is not a necessary condition for the constitu- 
lion of a wakf. . ny ptosi^n of whatever creed may create a wakf but the 
object for which dedication is to 1 e made should l^e lawful according to tlic 
cn ed of the dedicator as well as the Islamic doctrines. 

In Khali v. Aiirza Hossoin Beg, A. I. R. 1962 Ori. 95, it was held that — 

(i) A wakf normally requires express dedication, but, if it had been 

used from lime immeuiorial for religious purpose then the land is 
l)y user wakf though there is no evidence of express dedication. 
[See also Mohammad Shah v. Fosihuddin Ansari, A. I. R. 1956 S. C. 
713;. 

(ii) When a long period has elapsed since the origin of the alleged 

wakf, user can be the only available evidence to show if the 
property is or is not wakf. 

(iii) Where there is no evidence to show how and when the alleged 

wakf was created, the wakf may be established by evidence of 
user. 
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(iv) If the land had been used from time imrnemorial '•for religious 
purposes, such as Masjid, the land is constituted wakf, tiiough 
there is no evidence of express .dedication. The title of the 
original owner is extinguished and the ownership of the property 
vests in God and, accordingly, the public character of the institu- 
tion may be presumed. 

A wakf in respect of a burial ground may, in the absence of direct 
evidence of dedication, be establidied by evidence of user. But the user from 
which dedication can be implied, must be — 

(a) clearly established, and 

(b) of such a character as to be consistent with dedication — 

Such user f-r dedication is rerjuired to -be public user or dedication, 
Where the e\ idence shows no more than that certain persons were many years 
ago buried in ihe place, it does not amount to c\ idence of public user. {K", 
Roushan Din w H. Mohd. Sharif, A. I. R. 1936 Lah. 87 : 161 I. C. 650). 

Even an owner’s unexpressed intention to dedicate property cannot have 
the effect of a formal dedication. In the absence of any such intention or 
declaration, no wakf can be said to have been created. It is true that a wakl 
can be created by user but that user too must be preceded by an intention on 
the part of the owner to create a wakf. If no such intention is established, 
user alone will not be sulhcient to divest the property of its private character. 
{^afar Hussain v. Mohammad Ghiasuddin, A. I. R. 1937 Lah. 552 ; I . L. R. (1937/ 
Lah. 276). 
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DRAFTED PLAINTS 


( 1 ) 

Plaint in a suit for administration of estate of deceased by 
creditor on behalf of himself and other creditors 

In the Court of Civ il Juflj^e, Allaliabad 

Suit Xo of 1969 


A, B, son ol ,asiccl caste irsidi nl .of VU nit'iJI 

v/rrsu f 

X, V, son ot , ai-ed , caste lesid.nt ot Defen, I, in/ 

A, B, the ahovc-nained plainliff, on 1< half of himself and all oih-r 
cretlitors, het^ to state as follows : — 

■11 • (a'ldrcss), was, at the time of Ids death, and his e^l if 

sidl IS, indebted to the plaintiff in the sum of Rs. 1,00) with iila'siat >,- 

')er rent, per annum under a promissory note dated 4-4-67, executed i,v 
urn tor cash consideration in full in favour of the plaintiff. 

2. T’he said I'.. I’., dicrl on or about 4-0-67 
'-a-67, he appointed the defendant his .sole, executor, 

3. I he .said will was proved l,v ilie defendant 
Jndt>e, Allahabad, on 1-2-68. 


By his last will dated 
ill the ( loiirt of Disti irt 


incl 

riu 


4. The defendant has possessed himsell of all the propei tv movable i 
immovable, of the said K. I . and has not paid ihe plainliff his'stid debt flie 

Rs l jr "■ !-ineipal and interest is 

5. The cause of action for the suit arose on 1-2-68 svhen the nrohaie 

a,„i o.u„ i. 

.i.«. atcl ^',".*1“' Ks'tSr' 

I 

Ihe plaimiff claims that an account may be taken of th(‘ nronertv 

movable and immovable, of the said E.F. deceased and that the same^^^^^^ 

e administered under the flecree of the Court. ^ 


(Sd.) A. B 


[^Verification] 


I, A, B, the afon faid plaintiff, do hereliv verify that 
bebef^^^^^ ^ plaint are true to my personal 


the contents of 
knowledge and 


^ erified at Allaliabad on the 4th day of October, 1969. 


(Sd.) A. B. 
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^ ( 2 ) 

Plaint in suit by Reversioner of deceased Hindu owner of immo- 
vable property for declaration of alienation to be void. 

In the Court of the Munsif, Jaipur 

Original Suit No of 1962 


A, son of X, caste Thakur, resilient of Jaipur, occupation 


service, aged 25 years 


• • • 


Phintijf 


versus 


\V, the widow of Rani Krishna, caste Thakur, resident of 
Jaipur, occupation , aged 50 years ...Defendant No. 1 

and 

H, son of Y, caste Vaisliya, resident of Jaipur, occupation 

business, aged 40 years ...Defenlant No. 2 

riic plaintiff above-named begs to state as under : — 

I. That one Ram Krishna was a Hindu governed by the Mitakshara 
Law of the Banaras School. 

2. d’liat the said Raiii Krislina was the owner of the j)roperiy detailed 
below : — 

(i) I'wo iiouses in the Chowk Area of Jaipur Nos. 343 and 344, - 
(ii) Three plots <4' one acre eacli, ])lots Nos. 1,2 and 3 in village 

i^amanagar. 

3. 'fhe said Rarn Krishna died in 1952 and, on liis death, defendant 
No. 1 entered into the possession as Ids widow. 

4. 1 lie j)laintiir is related to the said Rain Krishna as per pedigree 
given 1 clow : — 


Mahesli (dead) 


Ram Krishna Shyam Krishna Radha Krishna 

(VV — VVidowj I (Dead) 

.1. .1 I 

(died issueless) (died issuclcss) A, (i)laintifl') 

5. All the persons mentioned in the said pedigree who are of a degree 
higher than the plaintiff, are deatl, and the plaintiff is, therefore, the nearest 
reversionary heir of the said Ram Krishna. 

6. That the defendant No. I has sold the said property to defendant 
No. 2 without any legal necessity on 1st March, I960. 

7. That the cause of action arose on 1st March, i960 within the 
territorial jurisdiction of this court. 

8. 1 hat the valuation of the suit for court fee and the jurisdiction is 

Rs. 1,500. 
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Relief 

Tlie plainlifF claims a (.Icclaration that llir said sale wciild Ijc null anti 
void aft r the death uf defendant No. 1 and would not he binding on ihc 
plaiulifl after the death of dcfcmlant No. 1. 

(Sd.) A. 

(Sd.) S. B, Jauhariy 

Pleader 
20-5-1 9t)2 


Verification. — I, A, do verity lliat tin; facts suited in par.igr<iphs 1 to 
8 of the plaint aic tiue to iny peis>n<il knowledge and bcliet. 1 append my 
signature to this vc iticalion at Jaiimr on the 20th day of May, 1062. 

(Sd.) A, 
Plaintiff. 


( 3 ) 

Plaint in suit to establish right to attached property 

In the C (Hin oi the Sub-Judge, Delhi 


Suit No of 1060 


A, son of 


, aged .caste 


resident 


of 


• • 


• • 


Plaintiff 


vrrsus 

1. B, son of , aged..., caste resident of 

2. son of aged..., caste resident of 

•** ••• ... ... ... ... Defendants 

Tite above-named plaintiff begs to state as follows : — 

1. The Court of Sub-Judge, Delhi, passed a decree on 1-1-1969 for 

Rs. 8,000 with costs in favour of the plaintiff and against the defendant 
No. 1. 

2. The plaintiff got attached the house No. 15, Daryaganj, Delhi, 
belonging to defendant No. 1, in execution of the said decree. 

3. In the execution proceedings, the defendant No. 2 filed an objec- 
don Under Order 21, Rule 58 of Civil Procedure Code that the said property 
docs not belong to defendant .No. 1 but is owned by defendant No. 2. fhe 
defendant No. 2 alleged that the said property was purchased by him at an 
auction sale held by the Court of Sub-Judge, Delhi, in execution of a decree 
passed against the defendant No, I bv one D, in the execution Case No. 

47 of 1968. 
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. r Sub-Judge, Delhi allowed the objection of 

defendant No. 2 and dismissed the plaintiff’s application for execution. 

5. The house in question does not belong to defendant No. 2 but is 
owned by defendant No. 1 who purchased it in the name of defendant No. 2, 
only to put a cloak on tlie real transaction and to defeat the other creditors of 
defendant No. 1. The property in dis|)ute is liable to attachm’nt and sale in 
execution of the ilccree passed against defendant No. 1 and in favour of the 
plaintiff. 


f). The cause of action for the suit arose on 1 1-5-68 when the Court of 
Sub-Judge, Delhi allowed the objeciion of defendant No. 2 and dismissed the 
plaintiff’s execution petition and this Court has jurisdiction to try the suit. 

7. I'lic valu.‘ of ihc suit fur purpose of jurisdiction is Rs. 10,000 (the 

value of the house in dispute) and court-fee ot Rs. 15 for declaration has been 
paid. 


Relief 

I he plaintiff, tlicrelorc, claims that a decree declaring that the house in 

dispute is owned l)y defenchuit No. 1 in reality and defendant No. 2 is a mere 

henainuldr, \n' passed in favour ot the plaintiff and against dcfcnilant with 
costs. 


Verification 


(Sd.) A. 
Plaintiff. 


I, the al (j\c-narncd plaintill, \eiily that the contents of j^aras I l(» 5 are 
true to my personal knowledge and Ijilict and those ot paras 6 and 7 are belie- 
ved to be Hue. 


X'erilicd aiDbllii on 51-5-62. 


(Sd.) A. 


4 ) 

Plaint in suit for removal of constructions interfering 

with light and air 

In the Ck)urt of Munsif (West) Allahabad 
Snil No of ly65. 

DP, son ot Be;, caste Brahman, resident of Mohalla Chowk, 

Allahaljad (aly ... ... ... ... ... I laintiff 

versus 

HR, son of GP, caste Kayastha, resident ot Mohalla Chowk, 

Allahabad City ... ... ... ... ... Defendant^ 

I’he plaintiff begs to state as follows ; 

1, That the plaintiff is the owner of house No. 76 in Mohalla Chowk, 
Allahabad which has windows on the west side of it (The boundaries of wiiich 
are given at the foot of the plaint). 

2. That the plaintiff has been ei»joying the use of light and air to and 
for the said house through the said windows, for a period of over 20 years 
before, and upto the time of obstruction hereinafter complained of, as of 
right and without interruption. 
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3. That the defendant on or about Marcli 15, 1964 erected a l.ltrl. wall 
thrii^ift'^'H prevented and obsfruclcd 

rendering the plaintiff’s housc^unlit for conffortabTe dVelling! 

the value '^^‘^terially diminished 

Vofio h t ^ ^ formerly, the Iiousc was worth Rs 

OjOOOj but now it is wi^rth not more than Rs. 3,000. 

Ihat the plaintiff has suffered damage by the said obstruction. 

0, That the cansc of action arose on l5th Marrli \qr^ wI « .i j r - 

.rtr;s;t::b;;;:?sa^s^ thenght’and ai.. ivom^u:::; 

8. That tlie suit is witlun the cognizance of tliis Court, 
liie plaintiff claims — 

.1, a iniu.datory a, f, il„. dotaJani to de,n 

,o„ .,1 h.s wall as ol.sttucs ,l,e said liglt, a„d air of the iSSf 
(b; Uiar, in the auernaiive, on tlic d(*^pn^lii nt- ^ i 

wall may he tleraolisl.cd ihr.a.gl, the Court at^'he ‘“xpena" ol' t‘ he 

(c) that any other relief which the facts of the nlaiTOiff»c • i 

proper and which the Court il Jni! r.l s claim render 

to th; plaintiff. oiay be awarded 

Vermcatioo 

plaint are true to my ' uowkdgc inforinatio*n*a(’ m’’ P*'/" * /“ '' 

aw siguature w.tl.h, the Civil b,;,,,.. c "*prur'',l’'t‘i,is '20^1;' oTXSi;: 


boundary of the house. 


(•^) 


(Sd.) DP 


Plaint in suit for damages on account of non- 
delivery of goods sold 

In the Court of the Muiisif, Jaipur. 

Original '^uit No of 1961. 

business’, aged do'yer" 

* * * « » • 

versus 

h, son of Y, caste Khattri, resident of Jaipur occimatinn 
business, aged 55 years ... > J'^TUi, occupation 

The plaintiff above-named begs to state as under — 

»» Ji, Ig-';d“h?ol,^ ir f ^^I^d';, - 


Plaintiff 


f^^efendant 
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plaintiff on the 12th day of January, 1961 and that the plaintiff should pay 

therefor Rs, 8,000 on delivery. 

2. That, 01 ^ the l2th January, 1961, the plaiutiff was ready and 
willing, and offered to pay the defendant the said sum upon delivery of 
goods. 

3. 1 hat the defendant has not delivered the goods on the aforesaid 

date. 

4. That the plaintiff was forced to purcliase 20 bags of wheat from 
Messrs. Ram Lai and Sons on I2th January, 1961 for Rs. 1,000. 

j. That on account of nnn-delivery of goods on the aforesaid date by 

ihc defendant the .plaintiff suffered a loss of Rs. 200 in the purchase of 
wheat. 


6. d hat the plaintiff had suffered a great loss in his business on 
account of the defendant’s action of non-deliverv. 

7. That X\\c cause of aclion anise on ilie 12th January, 1961 within the 
jurisdiction of the C-ourt. 


(b That the valuation of the suit for 
Couri-fce is Rs. 500. 


purposes of jurisdiction and 


Relief 

The plaintiff, therclore, [jrays ; — 

(1) I’liat decree for Rs. 500 be awarded to him. 
Particulars of damages — 


The extra money paid to the other seller of 20 ba-^s nf 
wheat ... ... — ... Rs. 200 

Damages in tiic l.-usiness and other mental worries 
etc. ... ... ... ... Rs. 300 

Total Rs. 500 


'I'hat tlic interest pendente hie and future be awarded to him. 

(Sd.) S. B. Mishra, 

Pleader 

30-6-61. 


(Sd.) A 


Verification 


I, A, do veiily that the lacts stated in paragraphs 1 to 8 of the above 
plaint are iruc to my personal knowledge and belief. 

I append my signature to this verification at Jaipur on the 30th day 
June, 1961.^ 


(Sd.) A 

Plaintiff 
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Plaintiff 


Defendant 


( 6 ) 

Plaint in suit for breach of agreement to marry 

In the Court of City Munsif, Kanpur 
Suit Xo. of 1961 

(laughter cf M, aged 29 years, resident of Mohalla 
'^olonelganj, Kanpur 

versus 

The above-named plaintiff states as follows " 
her to^iiarry fo'the'cS'm’ulan!^’ father with her consent offered 

The defendant accepte r ro ^ f Kanpur on that date. 

^hat the m,u.riage wfn 

hut thl'defen^lani hafee^^ -eady anti willittg to marry the defendant 

married another Hindu girl!' "Ith Dtxember, 1960, 

mven^ielow't-'''*'"'^ Particulars of which are. 

1 erscnts made at the time of the settlement of marriage : 

U) One woollen suit costing Rs. 250. ^ 

^,ii) Cash of Ks. 250 to the d.dendant. 

(ill) One gold ring costing Rs. 250. 

(iv) Cash of Rs. 250 consistijig of the following 
1- Rs. 100 to the father of the defendant ; 

2. Rs. 100 tn his mother ; and 

3. Sweets and fruits vvorth Rs. 50. 

hate i; w]dchX'^';e^endm December, i960, the 

Jurisdiction i<> trv the suit. ' another woman and this C-ourt has 

K.- 2S lia ;£:'r - 

I he plaintiff prays — 

.ndD^wfc'lf" for ruffrri,,, 

ana public disgrace and humiliation; 

(h) Rs. 1,000 as special damages; 

(C i-.tcrest from the date of the suit to the <latc of the payment. 

T n i H- 

k.mwlede; ^nd ‘ r to my personal 

edge and the rest are true from information received.. 


Verified at Kanpur on 4th January, 1961. 


(Sd.) B. 

(Sd.) R. D. Agrawal, 
Advocate. 
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( 7 ) 

Plaint in suit on account stated 

In the Court of Civil Jucltje, Kanpur 
Suit No. of 1967 


1. A, son of..., caste..., resident of 

2. B, son of caste resident of..., 

Partner, of the firm A, B, and Company, 4 
Birhana Road, Kanpur 

versus 

1. C, son oi..., resident of..,Muzaffar — 

nagar. 


., Kanpur], 
Kanpur. 

Plainiijj 


2. D, son of...,caste resident of ..Muzaffar — 

nagar. 

Partners of the firm C. D. & Company^ New Mandi, 

Muzaffarnagar ... ... Defendants 

The plaintiffs above-named beg to submit as under : — 

1. The plaintiffs carry on business as. grain dealers at Kanpur and the 
defendants carry on Imsiness as sugar merchants at Muzaffarnagar. 

2. The plaintiffs used to order from the defendants raw sugar from 
time to time on credit and the defendants used to order arlier (pulse) from 
the plaintiffs from time to time on credit. 

3. On 20th April, 1967, C the defendant No. 1, came to the plaintiff’s 
shop and, after going through the accounts on each side, agreed that there 
was a balance of Rs. 3,000 in fa\ our ot llic plaintiffs. The said balance 
was entered on page 40 of tiie plaintiff’s Khata Bahi and was duly signed by 
the said C. 


4. Ihc defendants h.ave not paid anything since 20th April, 1967. 

5. Ihe cause of action for the suit arose on 20tli April, 1967 when 
the balance was taken and signed by defendant No. 1 and this court lias 
jurisdiction to try the suit. 

6. The valuation of the suit for the purposes of jurisdiction and court- 
fees is Rs. 3,000 and requisite court-fee has been paid thereon. 

The plaintiffs claim that a decree for Rs. 3,000 with interest from the 
dale of the suit to that of payment at such rate as the court thinks reason* 
able, be passed in favour of the plaintiffs and against the defendants. 

(Sd.) A I 

I Tartiiers 

iSd.) B I 


\yerification'\ 

Plaint in suit for damages for breach of warranty 

In the Court of Munsif West, Allahabad 


Suit No. of 1967 

A, son of..., aged..., caste..., resident of 

versus 

B, son of..., aged..., caste.,., resident of 


Plaintiff 
. Defendant* 
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riic above-named plaintiff begs to state as follows ; — 

1. On 3rd January, 1967 the defendant sold to the plaintiff 400 
maunds of gram by sample which the defendant then sliowed to the plaintiff. 

2. On 15th February, 1967, 400 maunds of gram were deliv ered to the 
plaintifl' by the defendant in respect of the said sale. 

3. On 16th February, 1967, the plaintiff inspected the sai d gram and 
discovered that it was not equal to sample in the following respects : — 

It was worm-eaten and contained a large mixture of other grains and, 
by reason of thisj was worth Rs. 1800. ..I'ss than if it had ])een equal to the 
sample mentioned in paragraph 1 above. 

4. On 19th February, 1967, the plaintiff, gave the defendant a notice 
in writing of the condition of the said gram but th<- defendant did not reply 
to it. 

5. I'he cause of action for the suit arose on 15-2-67 when the warranty 
was breached and this court has jurisdiction to try the suit. 

6. I'he value of the sui t for purposes of Jurisdiction aiul court-fees is 
Rs. 1,800. 

The plaituiff claims that a decree for Rs. 1,800 as damages for breach 
of warranty be passed against the defendant and in favour of the plaintiff 
and costs be also awarded tf) the ])laintifF. 

(Sd.) A, 

Plaintiff. 

I'erification 

1, A, the aforesaid plaintiff’ do hereby verify that tlie contents of 
paragraphs 1 to 6 of this plaint are true to the best of my knowledge and 
belief. 

Verified at Allahabad on dav of 19 

(Sd.) A 

Plaintiff 


( 9 ) 

Plaint in suit on account which is not mutual and 
alternatively, on balance struck 

In the Court of Munsif West, Allahabad 

Suit Xo. of 1967. 

A, son of.. .caste,.., resident of ... ... Plaintilf 

versus 

R, son of..., caste..., resident of ... ... Defendant 

The aforesaid plaintiff begs to state as follows : — 

1. The plaintiff is a money-lender and carries on a shop for the sale 
of grain and cloth in Mohalla Badshahimandi in Allahabad. 

2. On June 1st, 196.5, it was verbally agreed between the parties that 
the plaintiff would advance such sums of money and would supply, on 
credit, grain and cloth, from time to time, to the defendant as the latter 
would require and that the defendant would repay the loans and pay the 
price of tlie articles purchased, when demanded, with interest at the rate of 
2 per cent per mcnseni. 
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ur I-MIADINGS 

_ 3. Between June 1st, 196 ) and Anril 9 nrh iQfi 7 u . 

^various loans and made various purchase, ^^^^'idant took 

several payments on account. Particula.s of ZTh Z made 

payments are given at the fjot of the plaint. ^ loans, purchases and 

I, 02»tasfoLn3''dij''Lm",i,e"dcSaa, "'“’i a tal.nca ofR,. 

kkataBahi and signed by the defendant^ Th^ ^ ^ 

agreed to repay the said balance with interest at 

month within two months. This agreement was made'^K'^ *T''f P^'' 

writing endorsed under the balance on ih^ ^ defendant in 

Khala Baku P^ge 6 of the plaintiff’s 

5. The defendant has not .made any payment since 20th April. 1967. 

II, e plamtiir'claim," ?,%'[,!!"’ Ullc'^dr “• T" 

u. „„ .p, i' 2oj," A'prrrsi,"’ 

halanJc wr''t4:ran°d "a"'!) fr'' "" 

jurisdiciion of this Court. ^ 


h. 


I he phiintifl claims — 



a decree for Rs. 1,024 ou acc(ntnt of 
account oi interest from 20th April 
suit ; and * ’ 


principal and Rs. l25 on 
1967 to the date of tlic 



interest from the date of the suit to that 
as the couit deems rcasonai)le. 


of [Payment at 


such rate 


(Sd.) A. 


riaintijf. 


’ 5-7-1967. 


Verification 

plaintiff, do hereby verify that the contents of 
paragraphs 1 to h of this plaint are true to my personal knowledge and belief. 

N'erified at Allahaliad on 15th day of July, 1967. 


(Sd.j A. 
{Plaintiff) 

Particulars of loans : — 

Particulars of purchases : — 

Particulars of payments : — 
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( 10 ) 

Plaint in suit for damages on account of negligent driving 

In the Court of the Civil Judge, Mlahabad. 

Suit No. of 1965 

A, son ot^X, aged 30 years, Proprietor of Niranjan Oincoa, resident of 

31, Canning Road, Allahal.'ad. 

versus 

Allalialld^’ Merchant, Albert Road, 

• t G sf)n ot Z, aged 20 years, Proprietor of tlofTcc House, Allahabad 

lesideiu of 20, Edinonston Road, Allahabad. * 

Ihe plaintilf aforesaid states as follows .■ <if<^ aidants, 

10 non ac ^ businessman of Allahabad tmvinn Rs 

lUjUUU as income-tax. * 

left si.o’> of'p^^’ 20lh January, 1965, while the plaintiff was walking on ihr 

Road, he was suddenly knocked down by a car driven bv C, defendant \o 2 

1 ec< and took a sharp and sudden turn at the crossing towards CanniuL-- 
Road sule with the result that the plaintiff was run over by the air 

unconscioT.*^t* ? ^ I'* accident, the plaintiff has become 

bruises m his right leg and his ribs were fractured. '‘e hot sevue 

4. lhaitbc plaintiff bad to remain in liospital till I5ih ^ii'nist lottn 
and bad to spend Rs. 6,000 in his treatment. 

defendant of the 

6. 1 hd.t ihc delcndaiii No. 2 was driver of Uie defen(lH.nt Nn 1 ^yrU 

diction is Court-fee and juris- 

l^eliefs 

'I’hc plaintiff claim:.— 

(a) Rs. 6,000 as damages, as detailed below 
laiticulars of special damages ; 


expenses on account of medicines 
Room rent in the hospital 
Loss of income 


• • • 


Ccncral damages 


• • • 


Rs. 

1.500 
1,000 
3,000 

5.500 
500 


Total 


6,000 
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(b) Costs of the. suit, 


Sd.) A 


Plaintiff 

(Sd.) R. D. Ai^arwal, 

Advocate. 

I, do hereby verify that the coiiteiits of paras 1 to 8 are true to my 
personal knowledge, and that I ailixed my signatures to the plaint and to 
this verification clause in the Civil Court premises on 20th October, 1965. 

(Sd.) A 
Plaintiff 



Plaint in suit for short proceeds and expenses of resale 

In tlie t uurt of Munsif, Shahjahaiipur, 


A, son ul 


B, son of 


Suit No of 1962 

i^ged caste resident of 

Plaintiff 

versus 

) aged , caste , resident of... 

Defendant 


Ihc above-named plaintiff I)egs to state as follows : — 


1. On 1 5th Deccinber, 1961, the plaintiff put for sale by auction one 
crate of crockery, subject to the con lition that all goods not paid for 
and removed by the purchaser within ten days after the sale should be resold 
by auction on his account. 


2. The defendant purchased the said crate of crockery for ^Ry. 2,000 at 
the said auction sale after noting in writing all the conditions of sale and 
paid Rs. 100 to the plaintiff at the time of auction. 

3. The defendant failed to pay the balance of Rs. 1,900 within ten 
days after the sale as agreed. 

4. The plaintiff served a notice by registered post upon the defendant 
on 28th December, 1961 calling upon the latter to pay the balance of Rs. 
1 ,90 ' remaining unpaid , but the defendant did not pay the amount to the 
plaintiff. 

5. The plaintiff re-sold by public auction the said crate of crockery 
of the defendant on behalf of the delendant on 10th January, 1962 and 
realised the sum of Rs. 700 only as its price on resale. 


6. The plaintiff spent Rs. 50 as the expenses of the said resale. 

7. he cause of action for the suit arose on 15th December, 1961 when 
the balance of Rs. 1,900 was not paid and on 10th January, 1962 when the 
goods were re-sold and this court has jurisdiction to try the suit. 

8. The value of the suit for purposes of jurisdiction and court-fees is 

Rs. 1,250. 
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Relief 

The plaintifF, therefore, claims that a decree for Rs. 1,250 (Rs. 1 200 

being the difference on resale and Rs. 50 being resale expenses, total bein<' 

vs. 1,250) be passed in favour of plaintiff and against defendant with costs ol 
the suit. 




/ 


Flaintif 

Verification 

I, the aforesaid plaintiff, verity that the contents of paras 1 to 6 of the 

plaint are true to my personal knowledge and those of paras 7 and 8 arc 
believed to be true. 

Verified at Shahjahanpur, this 15ih day of February, 19G2. 

(Sd.) A 
Plaintiff 

{\>) 

Plaint in suit for infringement of copyright in a book 


In the Court <*f District judge, Delhi 

Suit No. of 1967 

, rcsi'^eiu ot ^ 

versus 

resident oi 


A, son of 


Delhi Plaintiff 


^-^^Ihi Defendant 


I he above-named plaintiff begs to state as under : 


p . ' plaiiuifl' is the autlipr of a book entitled ‘•The Law of 

lartnciship and is tlie owner oi the copyriglit therein. 

1 , u' has infringed the plaintiff’s copyright in the said 

w oik by copying out without the plaintiff’s consent,' the following 

po. t.ons of the plaintiff’s book in his book entitled “Lartnciship in nS’ 

martt forsale""^ ■" 1 - tL 

Dlaintfff’c^*"? defendant’s said book, the sale of the 

lossatRs considerably fallen.^ The plaintiff estimates this 

the sakl bJnk possession, a large number of copies of 

1>.67 b„. ,hc- clefe„?am?er.ed’.„ deZr.hem' 

infring^mlit^orX >967 when the 

petent^L try the Sit. ^ thi s court is Com- 

propj- Jrbfefh"' be™ plu"" 
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/ 


The plaintiff claims 


Reliefs 


(a) Rs. 1,500 as damages : 

(b) an order to the defendant to deliver to plaintiff all the copies of 

the said book of the defendant that may be in his possession ; and 

(c) an injunction to restrain the defendant, his agents and servants, 

trom continuing or repeating any such infringement of the plain- 
lifl’s copyright. 


Allahabad 


\yerificatio7i\ 

( 13 ) 

Plaint in suit by IVluslini widow for dower 

In the Court of Civil Judge, AllaJiabad. 

Suii iNu. of 1965 

Bibi fatima, w/o Abdul Gani, resident of 


(Sd.) A 
IHaitUiJf. 


• • 


« • 


Flaintif 


1 . Ramzan Ali 

2. Shaukat Ali 
Allahabad 


versus 


J 


• » • 


• ■ 


sons of Abdul Gani 

resident of 

Defendants 


The above-named j laintiJf begs to stale as follows : 

1. That the parties to the suit arc Sunni Mohammedans. 

2. lhat the plaintiff was married to Abdul Gani, now deceased, on Tune 

20, 1921. ^ 

3. lhat Abdul Gani died on January 24, 1965 leaving two suns, Kainzan 
-Mi, defendant Ao. I and Shaukat Ali, defendant No. 2, who are in possession 
oi the assets left by their deceased fatlier. 

4. 1 liat the amount of doWer was nut fixed eillier before or at the time 
ot marriage or after marriage. 

5. 1 hat, in view of the circumstances explained in para 4, the plaintiff 
is entitled to proper dower. 

6. That the plaintiff is entitled to a sum of Rs. 50,000 taking into consi- 
deration the status of Iicr deceased husband who was an I. C, S. oliicer. 

lhat the plaintiff has made several demands to the defendants but 
to no ellect. 


6. That tlie plaintiff is not in possession of any of her deceased husband s 
property. 

9. That the cause of action arose on January 24, 1965 when Abdtd 
Gani died and March 15, 1965 when the last demand made by the plaintiii 
was turned down by the defendants and the court ha^ jurisdiction to try this 

suit. 
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D valuation of the suit for the purpose of jurisdiction is 

Rs. 50,000 and a court fee of Rs...on the said sum is bciiisr paid. 

The plaintiff claims Rs. v50,000 with inlerrst from the date of suit to tliat 
of payment from the assets of Abdul Gani, nf>w deceased, in the hands of de- 


\Verificaixori\ 


(Sd.) Bibi Fatima 


f, Bibi Fatima, do hereby verify that the contents of paras 1 to 10 are 
true to my personal knowledge and information. 

Verified at Allahabad on... 


(Sd.'i Bibi Fatima 

(^(\.) '\dvocate. 


( H) 


Plaint in suit for obstructing a right of way 

In the Court of Munsif f’ast, Allalialiad 

Suit No. of 1 960 

Krishna, son of Bhagwan Prasad, Thakur bv caste, culti\’ator, 
resident f)f \^illage Soraon, district Allahabad 

Versus 

Ram, son of Molian, by Caste Thakur, profession Shop-Keep- 
inn-, resident of Mauza Soraon, district Allahabad 

Krishna, the above-named plaintilT, states as follows : — 


Pluinfi ff 


Defendant. 


1. The plaintiff is, and, at the time hereinafter mentioned, was, posses- 
sed of a house on the plot number 48 in the \ lllage Soraon, whicli is siiuate<l 
to the soutli of the defendants land appurtenant to his house on pl<U number 
55 ill the very village. A public mad runs to the north of tlic said land of 
the defendant. 


2. I'he plaintiff was, and is, entitled to a riijht of wav from th' said 
house of tlie plaintiff over the said land of the defendant, to the said public 
road and back again from the said roatl over the said land of the defendant to 
tlic house of the plaintiff, for himself and his servants on foot at all the times 
of the year, from the time of the grandfathers of the parties to the suit. 

3. The plaintiff has a right of way by enjoyment thereof for more than 
25 years before the obstruction by the defepdant, as of right and without dis- 
turbance. 


4. On the 22nd day of July, 1968, the defendant wrongfully obstructed 
the said way by constructing a boundary wall across the whole length of the 
said laud adjacent to the house c)f the plaintiff, so that tht- plaintiff cannot 
pass on foot along the way. 

5. The valuation of the damage caused to the plaintiff is Rs. 500/-. 

6. The cause of action for tlic present suit arose on 2nd July, I960, 

within the jurisd iction of this Court, and this Court is competent to ^tiy the 
suit. 

7. The valuation of the suit for the purposes of jurisdiction and pay- 
ment of Court fee is Rs. 500/-, and requisite Court fee is paid thereon. 
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Relief 

The plaintiff claims that — 

(a) a decree for Rs. 500/- as damages be passed in favour of the 

plaintiff and against the defendant ; 

(b) an order be passed directing the defendant to pull down and 

remove so much of the boundary w.dl as would permit to the 
plaintiff the right of gway ; and 

(c, a perpetual injunction be granted restraining the defendant from 
repeating or continuing the wrongful act complained oh 

Signed : D. P. Agarwal Signed : Krishna 

Counsel for plaintiff. plaintiff. 

I'erification 

I, Krishna, do hereby verify that the contents of paragraphs 1 to 7 of 
this plaint are true to the best of my knowledge, information and belief, 
Verilied at Allahabad on 2n(l January, 1969. 

S(l./- Krishna 

plaintiff. 

(’-'i 

Plaint in suit for injunction restraining nuisance and 

for damages 

Tn the Court of Sub Judge, Delhi 
S\ni No. of 1968 

Jugal Kislmre, son <*f , aged caste , reisdent of 14, 

Daryaganj, New Delhi 


... Plaintijf. 


verens 


Abdul A'lajid, son of.... ,, aged 
Daryaganj, New 13clhi 


, caste resident of 15, 


... Defendant 


The above named plaintiff begs to state as follows : — 

1. The plaintiff is, and at all the times hereinafter mentioned was, the 
absolute owner of the house known as No. 14, Daryagaj, New Delhi. 


2. The defendant is, and at all limes hereinafter mentioned was, the 
absolute owner of plot No. 15, Daryaganj, New Delhi Iti tlie same street adjoin- 
ing the aforesaid house of the plaintiff. 

3. On 10th March, 1968, the defe dant started on his said plot of land 
a factory for manufacture of fireworks. Large quantities of offensive and un- 
wholesome smoke and other noxious matter are emitted by it and have 
corrupted the air. The plaintiff’s house remains enveloped with smoke with 
the result that breathing becomes impossible and all household goods and 
effects become black. The noise coming from the factory makes sleep quite 

impossible. 

4. In consequence, the plaintiff has been compelled to abandon his 
aforesaid house and to live in great trouble in a rented room. 

5. On account of this nuisance, the plaintiff could not fix any tenant for 
the said house and the defendant is liable for damages. 
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6. The plaintiff served upon the defendant a notice by registered post 
to pay the sum of Rs. 1000 as damages due to nuisance but the defendant 
refused to pay. 

7. The defendant threatens and intends, unless restrained from doing 
so, to continue the said nuisance. 

8. The cause of action for the suit arose to the laintiff on 10th March, 
1968 when the defendai^t started the said nuisance and tliis court has jurisdic- 
tion to try the suit . 

9. The valuation ol the subject-matter of the suit for purpos<; of jursidic- 
tion and court -lee is Rs. 1,000. 


Relief 

The plaintiff, therefore, claims — 

(a) that the defendant be restrained by injunt:tion from committing or 

permitting any furilier nuisance ; and 

(b) that a decree for Rs. 1,000 as damages on the basis of the rent of 

the said house he awarded in favour of the plaintiff and against 
the defendant. 

(Sd.) Jugal Kishore. 

I'eriftcaiion 

I, the aforesaid plaintiff, solemnly affirm that the contents of paras 1 to 
7 of this plaint arc to rny personal knowledge and l)elief and tiiose (jf paras 8 
and 9 are based on information received from tlie counsel aiui are believed io 
be true. 

\^eri(ied at Delhi, this 5th flay of May, 1968. 

(Sd.) Jugal Kishore. 

Plaintijf. 


(16; 

Plaints in interpleader suits 

(A) 

111 the Court of the Munsif (VV(:st\ Allahabad 
Suit No. of 19o5 

B, aged 50 years, son ot X, money-lender by profession, resident of 39 
Canning Road, Allahal ad ... Plaintijf 

versus 

( 1 ) A, aged 30 years, son of Y, cloth merchant, 

resident of 1 9, Jawahar Square, Allahabad ... Defendant 

(2) C, aged 29 years, son of Z, Bullion merchant, 

resident of Chowk, Allahabad, ... Defendant 

The plaintiff aforesaid states as follows : — 

1. M’hat the defendant No. 1 deposited with the plaintiff a box of jewels 
worth Rs. 2,000 on 10th July, 1964 for safe-keeping. 

2. That defendant No. 1 wrote to defendant No. 2 on 10th August, 
1964 making the said jewels security for the debt that he owed to G. The 
plaintiff was informed of this fact by the defendant Nos. 1 and 2 on llth 
August, 1964. 
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[Othjuly, 1965, the defendant No. 1 informed the olaintiff 
that the debt has been satisfied and claimed tack the jewels in quStion 

)i 1 the same date, the defendant No. 2 informed the nlantlff 

fendaL.^^’'^^ ignorant of the respective rights of the de- 



7. TJiat the suit is not brought by collusion with either of the defendants. 

8. 1 hat the cause of action for the suit arose on lOth July, I965 within 
tiie local limits of the juriscliction of this Court when both the defendants had 
put forward their respective claims, and this Court is competent to try the 


9. That the value of the subject-matter of the suit for purpo.ses of iuris 

diction and Cf>urt-fee is Rs. 2,000. 

Reliefs 

That plainiifif claims — 


(a) that the defentlanls be restrained, by injunction, from taking any 

procedings against the plaintiff in relation to the said box of 
jewels ; 

lb) that they icc|uircd to interplead together concerning their claims 
to the said property; 

(c) that some person be authorised to receive the said property pend- 
ing such litigation and 



that, upon delivering the same to sucli person, the plaintiff be 
dischrged from all liability to either of the defendants in relation 
thereto and ]>e awarded costs of the suit. 


(Sd.) B. 

Verificotion 

I, B, the plaintiff, do hereby declare that the contents of paras I to 9 
are true to my personal knowledge. Verified at Allahabad on 24th July, 1 965. 

'(Sd.) B. 

In the Court of Sub-Judge, Delhi 
Suit No. ...of 1 967. 

A, son of ,aged caste resident of Plaintiff 


versus 

1. C, son of aged caste resident of 

2. D, son of aged caste resident Defendants 

A, the above named plaintiff, begs to state as follows : — 

1. On 10th April, 1966, the deceased B address) deposited with the 
plaintiff the sum of Rs. 5000 for safe custody. B died on 15th April, 1967. 

2. The defendant No. 1 claims the said amount of Rs. 5, 000 as the 
adopted son and heir of B while the defendant No, 2 claims the said amount 
under a will executed by B. 
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3. The plaintiff is ignorant of the n spectivc rights of the defendants. 
He has no claim on the said inony other than that for charges and cost^, and 
is ready and willing to deliver it to such person as the Court shall direct. 

4. The suit is not Irought by collusion witli either of the defendants. 

5. The cause of action for the suit arose on the date when both tiic 
defendants had put forward tlicir conllicting claims and this court hasjuiis- 
diciion to try the suit . 

6. The value of ilie suit for purpv)ses of juiisdicii )n and court-fee is Rs 
5,000 oidy. 

1 lie plaintilf, therefore, claims — 

(a) that the defendants be retjuired to inleiple ad togcilier concernin'' 

tlieir claim to the said money; 

(b) that the plaintitf be absolved of all liability to either of the 

defendants in relation thereto and be awarded costs of the suit. 

V'Vl.) A, 

Plaintij}, 

Veiijication 

Plaint in suit (for damages) for malicious prosecution 

In the C(mri of die Munsif, Allahabad. 

Suit is'o. .. of i‘i65 

B son ot V, aged 30, cfuli merchant, resident < >f 52, Yahiapur, Allahaljad 

Plaintijf 

versus 

C, son ol X, aged 40, AdvucaU:, Ksidcni ot 36, tieorge d\jwn, .Mhihaljad 

Defenlant 

1 he plaintifl aforesaid begs stale as hdlows; 

1. That the piaintilf is a respectable person pavini*' Rs 2 000 ac 
income-tax. i ^ , v./ as 


2. 1 hat, on 7ih January, 1965, the d- fciulaut 
the plainliff under Section 500 of the Indian enal 
the Court of the City Magistrate, Allahabad. 


filed a complaint against 
Code for defamation in 


< 1 ... 1 ^ complaint, the plainliff was arreste.l am' 

the bail could not l,e granted to him till the expirty of one week. 

4. t hat, after the prolonged trial of the said case, the trial ended in the 
acquittal of the plaintiff on 8th May, 1965. 


5. That the said complaint against the plainliff was altogether false, 
malicious and without any reasonable or probable cause. 

6. 1 hat, by reason of the said prosecution, the plaintiff suflfered pain of 
body and mind and was prevented from transacting his business and was 
injured in his credit and incurred expenses in obtaining his release from the 
custody and in defending himself against the said complaint. 

xi J' plaintiff has suffered damages to the extent of Rs. 1000. 

Aiic details are given at the foot of the plaint. 
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8. 1 hat the cause of action for the suit arose within the jurisdiction of 

this Court on 8th May, 1965 when the plaintiff was acquitted, and this Court 
has jurisdiction to try the suit. 

• valuation of the suit for purposes of Court-fee and jurisdic- 

tion IS Rs. 1,000. ^ 

The plaintiff claims — 

(a) The sum of Rs. 1,000 towards damages. 

(b) Costs of the suit. 

Details of damages 

(1) Rs. 200 as general damages due to mental and physical pain and loss 

ot reputation. ' * 

(2) Special damages : 

(a) Rs. 6(j0 due to loss of business. 

(b) Rs. 200 as costs of defending against the criminal charge, 

(Sd.) B. 

1, B, the above said plaintiff, do hereby verify that the contents of 
paray 1 to 9 are true to my personal knowledge. 

Verified at Allahabad this 12th day of June, 1965. 


fSd.) F. 


(Sd ) B. 


( counsel. 


Plaint in suit by 



mortgagee on simple mortgage for recovt ry 
of mortgage-money 



FlainL in suit for enforccrneiu of simple mortgage 

Or 

Plaint in suit by mortgagee tor sale 

In the Court of Munsif (West), Allahabad 
Suit No. of 1965 

A B, son of C D, caste Thakur, resident of Cdiowk, 

Allahabad ... ... Plaintiff 


versas 

M P, son of S T, caste Brahman, resident of Civil Lines, Allahabad 

Defendant 

The above-named plaintiff begs to state as follows ; — 

1. That the plaintiff is the mortgagee of the house belonging to the 
defendant and the defendant is the mortgagor. 

2. That the following are the particulars of the mortgage : 

(a* Date — 1st July, 1963. 

(b) Names of mortgagor and mortgagee — M P, mortgagor and A B 

mortgagee. 

(c) Sum secured — Rs. 1000 
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(dj Rate of interest — 12 c. per aiinuiti. 

,e; i’ropei-ty subject to inortga-c— House No. 10, New Katra 
Allahabacl. 

Boundaries... 


(f) Amount now due— Rs. 1,240. 

3. That the plaintiff called upon the ddcndanl by service of a rcciislcrcd 

notice on (date)— to pay the sum due under the mortgage but the defendant 

has failed to do so. ” 


_ tt'e cause of action aro.sc on 1st July, 1963, the date (,f the IllOl t- 

gage, withm the jurisdiction of this < 'ourt aiul this Court has jurisdiction to 

try the suit. 

lion i^Rs'TWo^ valuation of the suit for purposes of Court-fees and juris lie- 


Relic f.s 

The plainillf claims — 

(a) Payment or Rs. 1,240 wiih costs of the suit pendent, lite aiul future 
interest by the c efe.uUni t.i the plaintiff, or in default the mort- 

pt-oLdds’’’'^"*^ ‘ out of the sale 

(h) In case the proceeds of the sale arc found insulficient to pav tlie 
ulaSto'" ‘V reserved ' to' the 

plaintiff to apply for a decree for the balance under Order 34 
Rule 6 of the Code of Civil Procedure. ’ 


(■Sd.) .\ B. 


1 » riJtcaUoti 


to.nv n..r !^tf '"‘'‘,‘''1'^’"' '''^^'’.'*''^^ l)>c facts stated in the plaint are true 
> persona! knowledge to which I aflixcd niv signature within the Civil 
Court premises (m 1 ith April, 1865. ' 

(Sd.) A B. 
(Sd.) R. D. A^arwal, 

Advocate. 

(19 

Plaint in suit for redemption upon simple mortgage 

In the Court of the Civil Judge, Allahabad. 

No. of 1355 

n: f of village Pusa, Tahsil Chail, 

district Allahabad 

*'• 

versus 

Allah^Wd” Tahsil Chail, District 

• • « t • « 

♦ • • • • • 

^ the above-named plaintiff, states as follows 

<iae,,L„T h'„o'r,rigi"e!" ” »f "I'm. the 

uO 


Plaintiff 


Defendant 



234 


LAU OF pleadings 
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2. liial the following are tlie particulars of the mortgage : — 

(a) Date of mortgage — 1st January, 1957. 

(b) Name of mortgagor — A. 

Name of mortgagee — X. 


(c) Sum secured — Rs. 6,000. 


(d) Rate of interest— lOo/^ per annum. 

(e) Piopeny subject to mortgage— No. 50. Village Pusa. Tahsil 
Chail, District Allahabad. 


3, Tiiat the plaintiflFhas paid the interest on the niortgage-monev year by 

yeai as it accrued due and now only Rs, 6,l00. the principal unsecured, is due 
to the defendant. 


4. bhat the plaintiff deposited the said sum of Rs. 6,000 for the defen- 
dant in the Court on 1st January, 1964 along with an application under 
oection d)-i of the Transfer of Property Act. 

5. 'Fhat the defendant was served with a notice of the said deposit but 
he did not appear to accept the tender on the date fixed by the court which 
was 1st April, 1964. The money is still in deposit in the Court. 

6. That the plaintiff is e ntitled to redeem the mortgaged property. 

7. I hat the cause of action for the suit arose on 1st January, 1957, the 
date of the mortgage and on 1st Aj^ril, 1964 when the defendant failed to 
appear to accept the deposit, within the jurisdiction of this Court. 

Jb 'i’hat the value of the subject-matter of the suit for the jjurposes of 
jurisdiction and payment of Court-fee is Rs. 9,000. 

Reliefs 

'I’hc plaintiff claims — 

(a) to redeem the said property and to have tlic same reconveyed 
to him; 


i^b) costs of the suit. 


(Sd.) A. 


Verification 

I, A, the tdaintiff, do liereby \crify that the contents of paras i to Bare 
true to my personal knowledge and that I allixed iny signatures to the plaint 
and to this verification clause within the Civil Court compound on 1st January, 

1965. 


(Sd.) A. 



Plaint in suit for cancellation of mortgage deed and 

for possession over house 

In the Court of Munsil West, Allahabad 
Suit No of 1970. 

Hari Chaud, sou of Pritam Cliand, aged , ^ 

caste .resident of ... ... Plaintiff 

versus 


Kedar Nath, son of ,aged 

caste resident of 


...Defendant* 
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The above named plaintiff begs to state as follows : 

1. The pkintiff and his father, Pritam Ghand, constituted a joint Hindu 
family governed \.y the Banaras School of Mitakshara Law. 


I ono^‘ executed a promissory note on lOih Julv, 1965 f„r R, 

1,000 in ^vour of the defendant, agreeing to pay interest at 12 per cent ner 
annum. On 1 5th December, 1967, Pritam Chand paid Rs. 100 towards interest 
and endorsed that payment on the back of the pronote 


3. On 20th Marcli, 1969, Pritam Chand executed in favour of defendant 
a mortgage with possession of the house No. 414, Katra, Allahabad, owned 
by the joint family. Ill consideration of the balance of Rs. 1,353 due under 
the note, and the mortgage deed was registered on the same day. 


4. Pritam Chand died on 7th April, 1970, and the plaintiff is the sole 
surviving coparcener. ' 


D Pfitam Ghand was addicted to gamblino- 

Ks. 1,000 to the defendant in the course of gambling. The said 

executed in consideration of this sum. 


liad 

prouote 


lost 

was 


6. The said mortgage deed was executed under undue influence and 
coercion of the defendant and was entirely without any leo-al necessity The 
debt alleged to be for consideration tlierelorc was contracted in the course of 
gambling and the defendant is in wrongful possession of the house in question. 

Htt-r!' plaintiff .cerved upon the defendant a registered notice askino- the 

to the tleliver the possession of the house 

plaintiff but the defendant has not complied with the notice. 

8. 1 he cause of action for the suit arose on 20th March, 1969 the 
ofthemortgap and on (date) when the ilefend .nt did not compl’v whh . he 

demands made in the said registered notice. 

Rs 1 the suit for tlie purposes of jurisdiction and court-fee is 

i\s. 1,UUU, and this court has jurisdiction to try the suit. 


plaintiff, therct'ne, claims that tlie said rn 
Void and cancelled and, as a consequential relief, 
nouse be given to the plaintiff. 


ortgage deed be adjudged 
the possession f>f the said 


(Sd.) Hari Chand. 

Plaintiff. 


Verification 

DlaintV^! aforesaid plaintiff, verify that the c.ontents of paras I to 7 of the 
are believed m be knowledge and belief and those paras 8 and 9 

Verified at Allahabad, this 2P,th day of July, 1970. 


(Sd.) Hari Ghand. 
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Plaint in suit for dissolution of partnership 

In the Court of the Munsif, Jaipur 
Original Suit No of 1969 

A, son of B, caste Jayaswal, resident of Jaipur, 


versus 


Plaintiff 


X and Y, sons of Z, caste Khattri, residents of Jaipur, 

Defendants 

I’he plaintiff aforesaid begs to state as under ; — 

1 . That he and X and Y, the defendants, Iiave been for 4 years past 

carrying on business of cloth together under articles of partnership in 

writing. 

2. That several disputes, differences and disagreements have arisen 
between the plaintiff and defendants as such partners whereby it has become 
impossible to carry on the business in partnership with advantage to the 
partners. 

3. That X, the defendant No. 1 has misappropriated the sum of Rs. 

r>00 which was the firm’s money in December, 1968 which has affected the 

business. 


4. That Y, the defendant No. 2, is the person wlio deals with the 
account books of the firm and he does not allow the pldintiff to see tiie 
accf)unts which is a breach of the partnership agreement. 

5. That the cause of action arose in December, 1968 when X, the 
defendant No. 1, rnisap[)ropriatcd the firm’s money in violation of the firm’s 
agreement. 

6. Tliat the defendants reside at Jaipur, within the jurisdiction of the 
C )urt. 



7. That ih(' valuation of 
is Rs. 1 ,000. 


the suit for purposes of jurisdiction and court 


Relief 


I’hc plaintiff, therefore, prays — 

(Ij for the dissolution of the firm and allow him to 
the linn ; ancl 

(2) that tlie cost of the suit be awarded to him. 


take his share from 


(Sd.) A 
20-4- 1 969. 


^Sd.) R. I). Agarwal, 

Advocate 

20-4-69 


Verification 

I, A, declare that the contents of paras 1 to 7 are true to my personal 

knowledge and belief. 

Verified at Jaipur this 20th day of Ap il, l969. 


(Sd.) A. 
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( 22 ) 

Plaint in suit for de.nolition of constructions, possession and 

permanent injunction 

In the CiOurt of Muasif, Allahabad 


Suit No, ...of 1 97 I 

Prcui Ivumar, s*^n fif Suraj Prakash, caste 

Zainindar and resident oi District .\llahabad ... ... IlninliJI 

Versus 


Rajendar K.uinar, son <>f \Iadan Lai, caste resident 

of District Allahabad Defendant 

The above-named plaintiff begs to state as follows ; — 

1. That the plaintiff is the owner, Zamindar of Malial village 

Pargana , Tahsil District Allahabad. 

2. 'That the plaintiff is the sole zamindar oftlie Al)adi in the said 
village. 

3. That plot no gi\'en at the foot of the plaint lies in the .ahtresaid 

Abadi. 


4. That the said [)lot had been lyine \ aeanl for a \'ery long biine and 
the plaintiff usd it occasional! y. 

5. That the defendant has built a mud house comprising two rooms 
without any permission or consent ‘4 the plaintiff. 

6. That the plaintiff came to know of the said const! nciion two da\S 
b'ack through his Muklitar e-Am attd Karinda who, on Ids iTispection t'*ur, 
saw it and infonnecl the plainriff. 

7. 1 hat the defendant has absolutely no title to the said plot of land 

and his act is wholly uiiauthorised and illegal. 


8. That the defendant has refused to vacate the said plot and to 
deitiolisli the mud liouse when asked by the plaintiff’s Karinda. 


9. riiat the cause of action arose on 
defemlant raised the afoiesaid construction 
try this suit. 


10th February, 1971, when the 
and the court has jurisdiction to 


10. I’hat the \aluaiion of the suit lor the; purposes of jindsdiction and 
payment of court-fee is Rs. 240, market value of tin: land in suit and for the 
prayer of injunction anti valuatioi! is made at Rs. 20 (1 / 1 2 of tlie market 

value) and a court-lee of the \alue of Rs..., payable on the said sum of money, 
is being paid. 


Reliefs 


The plaintiff prays — 

(a) Tliat possession of the plot in suit be given to the plaintiff through a 
decree of the court with tlircctions to the defendant to pull down and 
remove the mud house and to restore land to its former condition within a 
period specified by the court and in case of defendant’s making default the 
same he done through court .Amin at the expense of the dt fendant. 

(b) A perpetual injunction by virtue of which d'fendant be restrained 
to interfere with plaintiff’s user of the plot in suit in future be granted. 

(c) Costs of the suit be awarded to the plaintiff. 
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Boundaries of the plot No (Sd-) Prem Kumar 

East 

West 

North 

South 

Verification 

are 10 of , he plain, 

Verified at Allal, abaci on l2tl. Feliruary, 1971 . 

(Sd.) Prem Kumar 
(Sd.) R, D. Aganval, 
Advocate. 

(23) 

T hi ^ncroarhment of land 

In the Court of Munsif, West. Allahabad. 

No of 1970. 

A, sou of X, aged 39 years, resident of Albert Road, Allahabad. 

versus 

Devi, aged 55 years.'^r^sfdent^c^Aibm 

The plaintiff aforesaid submits as follows • 

plain, for a con.idera.ion of R "hSo b. a rogj's^eredlcr'’ 

• plaintiff constructed a house at a cost of Re mnno * * 1 , 

portion O P Q U and lef, the portion R Q U V a "hi" *n ’ 

him attdVi, mSher ^ V S T is oeeupied by 

4. On or about 1st July, 1970, the defendant constructed a kotha and 

"ll "n -crl'h^d poSo" is 

siiown in the sketch map by letters W XV IV. 

5. The defendant refuses to vacate and threatens to continue in his act 

oi dispossession. 

tvD) • for the suit arose on or about 1st July. 1970 

nn le jurisdiction of this court where the property in question is situate. 

7, The suit is valued at R for purposes of jurisdiction and at 

tor payment of court fee. 

The plaintiff claims — 

(1) Possession of the land shown by letters W X V V I in the sketch 
map given below the plaint ; 

(2' Demolition of the construction raised in the portion W X VI V. 
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(3) Permatient injunction restraining th^ defcndatit from interfering 
Plaintiff’ sposcssion over the portion VV X VV*, 

Signed ‘A’ 
l-;2-70. 


Verification 

I, A, declare that the contents of paras 1, 2, 3, 4, ^ and b aic 
within iny personal knowledge. 

Veiilicd this LlaVj i. e.y on at AllaliabatL 

Signed ‘A’ 

R. D. Agarwal 
(Ciounscl) 


Sketch Map 




XW 



Sehan 


I 

* 




Y 

Defendant's house 





with 


true 
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(24; 

Plaint in suit for recovery of possession of land with mesne profits 

In the Guurl. of Civil Judge, Allahabad 

Suit No. of 1965 

All 1 Thakur, resident of 33, George Town 

Allahabad * 

Plaintiff 

versus 

CD, son ot OP, caste Brahman, resident of 15, Katra, 

Allahabad 

The plaintiff begs to state as hdlows : — 

1. That the plaintiff was, on November 15, 1964, and still is the owner 
and proprietor of the land detailed at the foot of this plaint, in the village 
LP situate m Tahsil Manjhanpur in the district of Allahabad, and has been 
in puss ssion of it npto- the said date. 


• • ft 


• ft ft 


Defendant 


2. That, on the said dale, the dcfeiKlant wrongfully entered into 

possession and has since then been retaining possession of the said land 
without the plaintiff’s consent. ' 

3. That the. estimated value of the said land is Rs. 8, OOJ and it could 

Ijc Im out at Rs. < 00 per year. 

4. I hat the cause of action for the suit arose on I th Neveiniicr, 1964 

within the jurisdiction of this Court when the defendant wrongfully entered 

into possession of tlie said land, and this Court Jias jurisdiction to try 
the suit. 

5. That the valuation of the suit for purposes of Court-fee and juris- 
diction is Ra. 8,250. 

'rhe plaintiff claims — 

(a) to recover possession of the said land ; 

(1) Rs. 250 as mesne profits, with future mesne profits at Rs. 600 per 
year from the date of the suit to that of possession. 

Sd.) \B. 

Verification 

1, AB, \crify that the contents of pjaras 1 to 5 of the plaint are true to 
my best knowledge and information and that I affixed my signatures to the 
plaint and to this vcrilicaliun clause within the Civil Court premises on I9th 
April, 1965. 

(Sd.) AB. 

Details of Land 

(25) 

Plaint in suit for ejectment of tenant 

In the Court Sub-Judge, Delhi 


Suit No. 


of 1963 


A B, son of Ram, aged 40 years, caste Kayastha, 
resident of 49, Connaught Place, New Delhi 


ft ft ft 


Plaintiff 
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versus 

C D, son of (joual, aged 35 years, caste Punjabi, ,, r / , 

icsidem of 146, Lovviher Road, New Delhi ... .• DeJemlatU 

The above-nained plaintiff begs to slate as tollows : — 

1 Bv a deed of lease, dated Isi .Scpteinbei, BjG!, executed by the 
def-ndant in lavout of the plaintilf the defendant agreed to take tlie 

bunealow of the plaintiff described below for the purpose of residence on a 

monthly rent of Rs. 300. The tenancy is monthly and commences from the 
lirsl day of each English calendar month. The delendant entered into 

possession on 1st September, 1961. 

Bunglow No. 146, Lowther Road, .NTw Delhi, baun'.e i on Nortii by 
public road, on East by house of t.lianshyam, on South by public roail an.l on 

Wcsi by sU'cet. 

2. The said bungalow is rctpiired by tlic plaintilf for liis own use and 
occupation as he is living in a very small house at present. 

3 The plaintiff duly determined ilie s.iid tenancy by serving on the 
defendant, bv registered post, on 13tli Deeembc,, 1992, a notice to citiil the 
said bungalow by the end of December, 1962; yet the delcndam. has not 
vacated the bungalow by that date. 

4. 4’hc (Ict'cudaui is liable to ejccuneiit. 

'J'lic cause of action as to relict ot ejecLincnt artjso on Isi January, 
1963 when the clefcnclant did not deliver possession of tlic bungalow to Hi ; 
plainiifT, and this couit has jurisdiction to try the suit. 

(>. value ot tlu: suit i n' [jurposcs o' Juristlicuon and court Icc is 

Rs. 3 6IJ0, bcin-- ilie rent for iwolvc tuoiiUis. 


(>. value ot tilt: suit 1 -r [jurposes 

3,6ij 0, bcin-- ilie rent for iwolvc tuoiiUis. 

Relief 


'I'hc plaintiff claims that a i ecree for ejectment of the defendant from 
the said property be passed against the defendant and [Kissession of the s.iine 
be given to the plainlifi. 

(Sd.) A. H. 

Plaintiff. 

Vert /(cation. — 1, A, B, the atorrsaid plaintiff, verify that the contents of paras 
1 to 3 are true to my [icrsonal knowledge and belief and those of paras ‘1 to 6 
are Ijelieved to be true. 


\ crilied at Delhi this 15ih day of January, 1963. 


(Sd.; A. B., 

PlainiifT. 


N. B.— Under the present local law, a tenant can be ejected ;only on 
certain grounds, e. g., non-payment of rent, use of property for a purpose 
other than that for which it was let, reasonable and bonafide requirement ot tiie 
propel ty by the landlord for his personal use, etc. So, a tenant cannot be 
ejected merely on the ground that the tenancy has been determined by a 
valid notice to quit or otherwise. In this connection, local Rent Control 

Acts may be. studied. 

31 
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(26) 

Plaint in suit for ejectment on ground of non-payment of rent 

In the Court of Munsif West, Allahabad. 


Suit No of 1969 

AH, son of Ram, aged 40 years, caste Kayastha, resident of 
49, New Katra, Allahabad 

versus 

CD, son of Copal, aged 25 years, caste Vaish Agarwal, resi- 
dent of 146, Lowther Road, Allahabad ... 

AH, the above-named plaintiff, begs to state as follows : — 

1. By a deed of lease, dated 1st September, 1967, executed by the 
detendant in favour of the plaintiff, the defendant agreed to take the Iiouse 
of Ihc plaintiff described at the foot of the plaint for the purpose of resi- 
dence on a monthly rent of Rs. 300/- besides house-tax and all electric and 
water charges. 


Phintiff 

Defendant 


2. The tenancy is monthly and commences from the first day of each 
English calendar month. The defendant entered into possession of the 
house on 1st September, 1967. 

. The plaintiff duly determined the said tenancy by serving on the 
defendant, by registered post, on 13th December, 1968, 'a notice to quit the 
said house by the end of December, 196B, but the defendant has not vacated 
the house by that date. 

'The notice also required the defendant to pay Rs, 900 - as the arrears 
of rent foi the three months of October, November and December, 1968, 
along with Rs. 36/- as house tax and Rs. 54 • as waU^ and electric charges, 
but the defendant failed to pay the demand. 

4. The defendant is liable to ejectment for non-payment of' rent. 

He is liable to pay the plaintiff the sum of Rs. 990^- as arrears of rent 
and house-tax and water anc electric charges. 


5. The cause of action as to relief for ejectment arose on 1st January, 
1969, when the defendant did not deliver possession of the house to the 
plaintiff, and, as to the rent, on 1st October, 1968 when the rent became 
due in advance, and this court has juridiction to try the suit. 

6. The value of the suit for the purpose of couit-fec as to the relief of 
ejectment is Rs. 3,600 - (being 12 months’ rent) and, as to the relief of 
recovery of arrears of rent, is Rs. 990/-, and separate court-fees have been 
paid thereon, and the value of the suit for the purpose of jurisdiction is 
Rs. 4,590;-. 


Relief 


The plaintiff claims tliat — 

(a) a decree tor ejectment of the defendant from the said property 

be passed against the defendant, and possession of the same be 
given to the plaintiff ; and 

(b) a decree for ihc sum of Rs. 990/- be also passed in favour of the 
plaintiff and against the defendant. 


(Sd.) A. B. 
Plaintiff 
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this 
4 to 


Verification 

Ij AB, the aforesaid plaintiff, verify that the contents of paras 1 to 3 of 
plaint are true to my personal knowledge and belief and those of paras 
o are believed to be true. 


Verified at Allahabad, this 15th day of January, 1969. 


(Sd.) R. Dayal 
Advocate. 


(Sd.) A. B. 
Plaintiff 


Details of House 

House Xo. 146, Lowther Road, Allahabad, bounded as follows : 
North — Public Road. 

Hast — House ofShyain. 

South — "ubllc road. 

West — Street. 


^27) 

Plaint in suit for pre-e/nption of house 

In th ‘ CA)urt of Munsif, Jaipur 

Original Suit No of 1963 

A, son of b, caste Sunni Muslim, resident of Jaipur 

versus 

X, son ol , caste Shia Afuslirn, n*sident of Jaipur 
fhe plaintiff aforesaid begs to state as under; 


Pfaintijf 

Defenf^lant 



'r’l'at R sold tl.e house described below to the defendant bv a sale 
dated 24th February, 1<J63 lor an ostensible consideration of Rs . 3.500 

That the real consideradon was only Rs. 2,500. 


(3 That the plaintiff and R arc both Sunni Mohammedans. 

That the plaintiff owns a house to the west of and adioinino- the 
sa.d house, and .s a shafi-i-zar and the defendant has no ri-dit Lual r 
superior to that of the plaintiff. ° ^ ‘ 


. (-'’) That the defendant’s house is 

in between the defendant’s house and 
house. 


to the west of the plaintiff’s house, i.e, 
tl»e disputed house lies the plaintiffs’ 


(6) That the plaintiff heard of the 

March, 1963 and irnin{diately declared his 
pre-emption. 


sale for the first time on 2 1th 
intention to assert the right of 


(7) That on the same date, i.e., on 
made a formal talab-i-ishlishad \n the presence 
nee of the defendant and the said R. 


24th March, 1963, the plaintiff 
of witnesses, and in the prese- 


Si,™."'”' “ 

(9 The valuation of the suit is Rs. 2,.500 for the Court-fee purpose. 
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Relief 

The plaintiff, therefore, prays that the possession of the said house must 
he '^ivet'. to him on payment of Rs. 2,500 and the sale-deed must be executed 

in Ins favour. 


(Sd.) A. 
28-3-1963. 


(vSd.) K. L. riaur, 

iMeader. 


28-3-1963. 

Verification 

I, A, declare that the contents of the above paragraphs are true to my 
personal knowledge and belief. 

Verified at Jaipur this 28lh dav of March, 1963. 

(Sd.) A. 
28-3-1963 


HaintiJI 


Defendants 


(28) 

Plaint in case of non-delivery of goods sold for cash 

In the Court of Small Causes, Delhi 
Suit iNo of 1 967. 

Sant T-al, son of ^agcd , caste resident of 

15, Daryaganj, Delhi 

versus 

1. ratap Chanrl, proprietor of M/s.Pratap & Sons, Kashmere Gate, 

Drllii. 

2. Chuni I^al, son of , aged , caste , resident 

of Delhi 

'^I he above-named plaintiff begs to state as under . 

1. The plaintiff bought a cabinet from the defendant No. 1 for Rs. 300 
and paid the price to the defendant No. 1 at the time of sale ^nd manned 
the defendant No. 1 that the plaintiff '.vovdd take the cabinet alter a foitnigh . 

2. The plaintiff approached the defendant No. 1 
very of the said cabinet who refused to do so and told 

said cabinet has been sold to defendant No. 2 as the plaintiff did not turn up 

earlier to take the delivery. 

3. The plaintiff has paid the price of the said cabinet an<l the defen^ 
No. 1 was merely a bailor of the goods and was not entitled to sell to defendant 

No. 2. 

4. The defendant No. 1 is the vendor of the said cabinet to the defen- 
dant No. ■> who has been impleaded as the buyer of saul cabinet and who 

liable to return the same to the plaintiff. 

5. The cause of action for the suit arose on ^/^refusecM 

asked for the delivery of the said cabinet and the defendjin 

deliver, and this court is competent to try the suit. 

6. Thevalucofthesubject-m.ller of the suit for purpose of jurisdiction 

and court-fee is Rs. 300 and requisite court-fee has been paid thereon. 
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Reliefs 

The plaintiff, therefore, claims that — 

(a) a decree against defendant No. 2 be passed directing defendant 
No. 2 to return the said cabinet to the plaintiff; or 

(h) in the alternative, a decree for Rs. !^00 with costs of the suit be 
passed in favour of the plaintiff against the defendant No. 1 and 

interest be also awarded to the plaintiff. „ . o t i 

^S'i.) ^>ant T.al 

Plaintiff. 

Veri fi cation 

$ 

I, the aforesaid plaintiff, verify that the contents of paras 1 to 4 are true 
to my personal knowledge and belief and those ot paras and 6 are bcheved 
to be true on information received. 


Verified at llelhi, this Tith day of February, 1^67. 

^ 29 ) 

Plaint in a suit on pronote 

In tlie Court of Small f'^anses, .Allahabad 

Suit No of lOho 

A U, sou of W X, rasie Kayastha, resident of Katra, 


/'Sd.'' Sant Lab 


Allahabad 


• « 


Phiintijf 


versus 


...Defendant 


C D, son of V Z, caste Thakitr, resident of (ienrge Town, 

Allahabad 

The plaintiff above*name,d states as follows . • 

1. That on Isl July, the deb ndani horrovved Rs. 100 from tlie 

plaintiff by executing a promissory note aUacln‘d to this plaint anti agieeinn 
to repay the amount with interest at f) per rent, per annum t)n demand. 

2. Tliat inspite of repeated demands the defendant has not repaid the 
same amount or interest or any part thcreot. 

3. That the amount of Rs. 100 on account <>f principal 

account of interest for two years at the conirarinal rate, j. , total Ks. 1 10 is 
now due to tlie plaintiff from the defendant. 

4. That the cause of action for this suit arose on Isl July, 1903, the date 
of execution of the note, at Allahabad within the jurisdiction of this Coun. 

5 That the \ aluation of tlic subjecl-inatler of this suit tor the purposes 
ofjurisdiction and Court-lee is Rs. 110 and the requisite C »uM-fec has been 

])aid thereon. 

Relief 

The plaintiff claims a decree for Rs. 1 10 against the defendant with 
interest at 5 per cent, per annum from the date ot suit till n alisalion and the 

costs of the suit. 

(Sd.) A. B. 
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T A R ti. 1 • Varification 


(.Scl.) GH. 
('counsel. 


(Sd.) AB. 


(JO) 


Suit No.— of 1968 

of .aged caste 

in r 

! caste resident of... 


> resident of Plaintiff 


( 


2- son r.f a<;cd caste r-„c- i r [ ‘ ^^tfendanls 

resident of... 

lie aliovc-narned plaintiff begs to state as follows ; 

1 . riie plaintiff is the holder of a pronote for Rs I OflO rl.,^ i 7 >7 i 

Iraw,, l.y . efcKlam Xo, I up„,. D, payabl.Mo d.fcdan, AV? “ 

»«■ to .1.. pla.-nUir, o„ 

.aid D "v pty™;/(L“::i'dXr”^^^ '>V".opl.i...Krto 

.Hsijon;,, "V”? t“* 

paid the amount of the pronote to the plaintiff. ' clefendants has 

5. The cause of action for the suit arose on 20 7 f\^ \ArU *i * i 

pronote was endorsed in favour of the plaintiff and this court' has^i • r 
lo try the suit. ^ court has jurisdiction 

R.. 1,200.^'" *"'■ joriKlio'ion «..d court-fec. i, 

. . Relief 

The plaintiff claims the sum of Rs. 1,000 the amonn t of 

and Rs. 200^ as interest from (date) to (date) total Rs. 1,200. pconotc, 

iSd.) A 

Verification Plaintiff. 

(31) 

Plaint in suit for recovery of price of goods sent for 

repairs but unreturned after repairs 

In tlie Conrt of Small Causes, Delhi. 

Suit No. — of 1965 

Amarnath, son of , aged caste resident of... Plaintiff 

versus 

Basant Lai, son ot aged , caste resident oL,, Defendant 

The plaintiff above-named begs to submit as follows : 
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repair^'by^po'su*"*"^^^''^^ of Jewellery to the .lefeodaut for 

Rs. 500 I c? repa^rV^i* Vh’e dd'endtm^^'^''*'^ of jewellery worth 

jewellery after Sy'^epairTng the "egligeiice and failed to return this 

6. 1 he defendant has neither returjied the icw.-lle,-v/ , • n .i 

price ol the same as demanded in the notice. J''"'^lle,y no. pi,d the 

defenLit.* of Rs, 500 from the 

the jewel JrtVrse\ftrtt\[^^^^^ '^eowhen 

1962 when the notice was served liTo,. Ihe EndTnt wh ‘ "'‘r '"‘''f 

the price or to return the jewellery, and this cLrt l P^V 

the suit as the jeweller, despatched from Delhi ^;as’^?'LfSv:rrd ‘It 

y. The value of the subiccl-niatter of ihr cult r ^ 

.ion a,, a i. K. 500 alu, ' c^,, 

I'avoiir of a,c plairi’lifT'and"!.gainst'^il,a''acfciiaan?“ 'h'' '^e passed in 

V.riJiMhn •''"“■■"•'I' 

k' "I";"'- “'1'"“ 

»..a <J arc ladicaad sue I'"” " 

\ erilied at Delhi, this 15th day of February, 1965. 

(.Sd.) .\nianiatli 

(32) 

Plaint in suit by Judgment-debtor for recognition of his 

payment to Decree-holder 

In the Court of the Munsif (West) Allahabad 

Suit No.— of 1965 

Allaha\idCrty"‘'^'^'’ Unchamandi, 


• • 


versus 


Plainti 


Mohalla Badshahi 
... Defendant 


Me f”'.' Brahman, resident of 

Majidi, Allahabad City 

I he plaintiff begs to state as follows :— 

at 1 ■ Thtit, on July 20, 1964, the plaintiff paid Rs. 000 to the defendant 

at his house m full payment of the latter’s decree No. 520 of 1963 nasS 

sa^d dec?e°e"‘’ """ toward's tS 
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(2j 'That, on January 6^ 1965, tiic defendant applied for execution of the 
said decree in full, and did not t^ive credit for tlie sum of Rs. 800 paid to him 
as aforesaid. 

(3) That the Court excculinu tiie defendant’s decree did not recognise 
die said payment of Rs. 800/- l)y the plaintiff to tlie defenant as the payment 
aioresaid was not certified to it. 

'4) That now a sum of Rs. 872 (Rs. 800 being the principal money and 
Rs. 72 on account of interest from the date of payment to the date of suit at 
12 per cent per annum by way of damages) is due to the plaintiff against the 
ddendanl. 

(5j d'liat the cause of action arose on January 6, i965 wlien the defen- 
dant applied for the execution of his decree against the plaintiff. 

((i d'liat du suit is wdued at Rs. 872 for the purposes of court-fees and 
jurisdiction and is within the cogni/ance of this Court. 

'The plaintilf, therefore, prays that a decree for Rs. 872 with luriher 
intt.i'est irmu die date ot suit to that ot payment be passed in favour ol the 
plainiill against the detcndaiit. 

(Sd. ) A. H. 

I, AB, the plaintiff, verify that the facts staled i>i paras 1 to 6 of the 

plaint arc Iriic to mv knowledge and information and belief, to which I set 

mv h.inds widiin the Civil Court compound on this 20lh day of April, 1965. 

^ (Sd.j AB. 

(33) 

Plaint in suit for setting aside a relinquishment deed 

executed by a pardanashin woman 

In the Court of Alunsif, Allahabad 
Suit No. '*f 1969 

Kain li.iii, wiibw i.t A, a.L^ed l>U years, rcsUlciil ni S-tf), Mumi'rrdsanJ 

Allaliabad ‘ - 

vi rsns 

Gupal, of H, a-cd O.a years, residem of 77, New Kalra, All.diabad 

.\ I St. Ram Raji, die aforesaid plaintiff, begs to slate as billows 

l)The plaintiff is panhnashm and illterate 

ilcfcndaut is her brother’s son who lias been managing her Ip J reposed 
tire deaih of her husband four years ago and tlie plaint iff always .eposed 

implicit eonfirlence in him and had no other independent advice. 

(2 On .August 26, 1%B, the defendant verbyiy * Ir 

plaintiff that it would facilitate the conduct of a case Ar of the 

!n respect of her property if she executed a Mukhtan.ama m favour ot U.e 
delcudant. I’he plaintiff assented to the proposal. 

(3) On September 1, 196B, the defendant brought to the l^'jj* "tiff 
ment and repreLnted that it was a Mukhtarnama, and induced he p 
by such representation to affix her thumb mark to it. 

(41 Nextdav i e , on September 2, 196«, the defendant brought th 

Suh-Rigistrar to the plaintiff’s house ^he said Sub-Regist^^^^ 
or explain the contents of the ee o p i , admitted having 

another place on the said deed. 
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!^5) The representation of the defendant that the deed was a Mukhtar- 
nama was false, 'fhe plaintiff on January 4, 1969, Icarm that the deed was a 
deed of relinquishment in favour of the defendant in respect of a i)ungalo\v 
No, 70 of the plaintin situate at Canning Road, Allahabad on receipt of 
Rs. 10,000 from the defendant. 

(6) The defendant well knew that the said representation was false. He 
made the same fraudulently, with a view to induce the the plaintiff to alfix 
her thumb mark on the deed and to admit the execution of the deed before the 
said Sub-Registrar. 

(7) The aforesaid relinquishment deetl is void having been got executed 
by fraudulent misrepresentation made by the defendant and, if left outstanding 
it is certain to be used by the defendant against the plaintiff. I Jie plaintiff 
has learnt that the defendant has applied to the Municipal board. Allahabad 
for mutation of his name in respect of the said property and she apprehends 
that she will be deprived of the said property. 

(o I he plaintiff required the defendant by a registered notice dated 8th 
January, 1969, to acknowledge the said d-cd to be null and void and to hand 
it over to ihc plaintiff but the defendant lias not complied with the notice. 

9) ddic cause ot action for the suit arose on 1st Septembei, 1''68 wbm 
the rclinquishmeiu (Iced was fraudulently got executed, and this court is com- 
petent to try the suit. 

(lOj 1 he value ol the suit for purposes vd' jurisdiction and court-fees is 
lixcd at Rs. 8)00, 

riie plaintiff, therefore, claims to ha\c the said deed of relinquishment 
adjudged void and cancelled. 

(Sd.) Thunib-fmpicssioii 

of Plaintiff. 

I erijicaiion 

. 

Plaint in suit for specific performance of contract 

In the Court of Civil Judge, Allahabad 

Suit No of 1965. 

X, son of i\l, Bania, aged about 45 years, residing 
at 25, Canning Road, Allahabad ... ... Plainliff 

ViTSUS ' 

1. B, son of A, Bania aged about 30 years, residing at Mohalla Kyd-ani 

Allahabad. ^ 

2. Y, son ol N, Bania, money-lender, aged about 42 years, 

residing at Mfjhalla Muthigaiij, Allahabad 

riie above-named plaintiff begs to stale as follows : 

1. On 15th April 1965, A, the father of defendant Xo. 1. entered into 

a contract with the plaintiff for sale of his house described at the fool of ih ■ 

plaint for Rs. 10,000 within two months and in pursuance of the contract 
executed the agreement filed herewith. 

2. The plainti^fif was ready and willing to perform his part of the contract 
within the aforesaid time, and. on 28th April, 1965 and on subsequent dates, 
he tendered the consideration to A but A did not execute any deed oftransfer 

da^Lte^ benefit of the purchase and has suffered 

°32 


Defendants. 
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3. The said A, in disregard of the said agreement, executed by him in 
the plaintiff’s favour, executed on Ist May, 1965 a sale deed of the same 
house in favour of defendant No, 2 for Rs. 12,000. Being apprised of the 
fact, the plaintiff went to the Sub-Registrar’s office before the said sale-deed 
was presented for registration and, immediately after the presentation of the 
sale deed to the Sub-Registrar bv defendants, the plaintiff filed the application 
to the Sub-Registrar intimating the fact that the plaintiff had the prior 
C(.)ntract in his favour and requesting the Sub-Registrar to notify that fact to 
the defendants. The Sub-Registrar thereupon duly notified tlie fact of the 
existence of the prior contract in favour of the plaintiff and then registered 
the sale-deed. 


4. 'The defendant No. 2 purchased the said Jiouse with notice of ilic 
piior contract in favour of tlic plaintiff. 

5. As against the rights of the plaintiff under tlie contract, the said sale 
deed executed by defendant No. 1 in favour of defendant No. 2 is n(tl valid 
and the plaintiff is in law entitled to specific performance of the contract as 
against the defendants. 


6. d lie said A lias since died 
acceded to his property. 


and ^Icfendant No. I as his lieir 



7. The cause of action for the suit arose on loth April, 1965 when A 
executed the agreement in favour of the plaintiff on 1st -May, 1965 wlicn tlic 
defendant No. 1 in violation of the plaintiff’s ri^lits under the said agreement 
executed a sale-deed in respect of the same property in favour of defendant 
No. 2 aiul on 10th June, 1955 when the plaintiff notified before the Sub- 
Registrar the fict of the existence of tlic prior contract in favour of the 
plaintiff to the parlies to the sale-deed [i . e., the father of defendant No. 1 and 
the defendant No. - )» Allahabad where the property is situated within the 
jurisdiction of the court. 


% i 


'I'lic valuation of the suit for the piiJ[>usc of jurisdicliuu and court- 
lees is Rs. 10,000 and ad valorem cf>urt-fees is paid thereon. 


Reliefs 


*1 he plaintill claims that this court may be pleased to [^ass a decree 


(a) dircctiny: defendant No. 2 to execute a sale-deed in respect of the 
iiouse in suit in favour (A llie plaintiff receiving Rs. 10,000 consi- 
deration for the same ; 


(1.) directing delendaiU No. 2 to deliver pitsscssion of tlie house to 
the plaintiff ; 

(( ) in the alternative, allowing *Rs. 10,000 as damages for non-perfor- 
inance of the contract ; 

(d) directing the defendants to pay the costs of the suit ; and 

C) granting such further or other relief which this court may deem fit 
and proper. 


Description of properly 

House property. No. 48, Mohalla Muthiganj-its boundaries are as 
follows : 
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North : — ‘A’ (name of) Road ; 
West : — Musjid ; 

East : — Mewa Lai Sonar’s house ; 
South : — ‘B’ Road. 


Verification 

I, X, the plaintiff, declare that the facts stated in paras I to 8 of the 
plaint are true to my personal knowledge. 

Verified at Allahabad on 18th October, 1965. 

fSd.) X 

Plaintiff. 

N. B, In the case of claim tor specific performance of the contract only 

an{l not also for damages, the following amendments be made in the above 
plaint : — 

(1) In para 2 of that plaint, the last words “and has suffered damage” 
neetl not be given in the other ])laint. 

(2) Under Relief in the plaint, claus<^ (c) need not be given in the oilier 

plaint. 


(35) 

Plaint in suit for wrongful dismisal 

In the C^ouri of Chvil Judge, Allahaliad 

Suit No. of 1965 

A, son of 13, caste Agarwal, resident of 9, Zero Road, 
Allahabad 


• • • 


Plaintiff 


versus 


B, son of R, caste Kayastha, resident of 16, Canning Road, 

Allahabad ... ... ... ... ‘ ^ Defendant 

1 he plaintiff begs to state as follows : 

1. That, on 1st January, 1964, the plaintiff and the defendant mutually 
agreed that the plaintiff s ould serve as an accvuntant in the defendant’s 
factory and that the defendant should employ the plaintiff as such for a period 
of five years and pay Rs, 300 a month for his services. 

2. That, on 1st January, 1964, the plaintiff entered upon tlie service of 
the defendant and has ever since been, and still is, ready and willing to 
continue in such service during the remainder of the said five years wliereof 
the delcndant alwavs has had notice. 


3. That the defendant wrongfully discimrged the plaintiff on 1st March, 
1965, and refused to permit him to serve as aforesaid. 

4. That the plaintiff has suffered Rs. 13,800 on account of damages due 
to his wrongful dismissal before the stipulated lime. 


Particulars of damages 

Pay for 4 months, the unexpired portion of service Rs. 13,800. 

5. That the caus* of action for the suit arose within the jurisdiction of 
this Court at Allahabad on 1st March, 1965, when the defendant wrongfully 
discharged the plaintiff from his services. 
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. . 1 ^' . T'Hat the valuation of the suit for the purposes of Court-fees and 

jurisdiction is Rs. 13,800 and this Court is competent to try the same. 

Relief 

The plaintiflF claims Rs. 13,800 on account of damages. 

(Sd.) A 

I, A, the plaintiff, verify that the facts stated in paras 1 to 6 of the 
plaint are true m my personal knowledge to which I affixed my signatures 
to this verification clause within the Civil Court compound on 26th April, 


(Sd.i A. 

(Sd.) R. D. Agar^val 
Advocate 



CHAPTER XV 


Drafted Written Statement 


( 1 ) 


Written Statement in suit to establish right to attached property 


In the Court of Sub-Judge, Delhi 
Suit N(j. 100 of 1909 


• • • 


• • 


• • 


Plaintiff 


versus 


B and another 

Written statenieni on behalf of defendant No. 2. 


Defendants 


C, the answering defendai>t, states as follows : — 

1. Para Dof the plaint is not idinitied for want of knowledge. 

2. In para 2 of the plaint, it is admitted that tlic house in dispute was 

attaclicd. * 

3. and 4. Paras 3 and 4 of the plaint aro admitted. 

5. Para 5 of the plaint is ernphatitallv denied. The house in fUspute 
beluntrs to defendant No. 2 and not to def.mdant No. ) as alleged in the plaint 

1 he said property was purchased for valuable c >nsi lerationhv d ohm hint .No. 2 
and the purchase-money was paid to one D bv a bank-draft. 

6. Para C of the plaint is denied. The plaintiff has m, cause of action 
agauKst the answering defendant (i.e., defendant \o. 2). 

7. 1 ara 7 (^f the plaint is legal and retpiires no reply. 

Additional Pleas 

B. The suit is barred by lin ilatirjii. 

9. The suit is not maintainable as defendant No. 2 is an auction-pur- 
chaser certified Ijy the Court. ‘ 

It is, therefore, prayed that the suit be dismissed with costs and special 

costs under .Section 33-A of C. P. C. also be awarded to the answering- 
defendant. => 


(Sd.) C. 

Defendant No. 2 


Verification 


I, C. the aforesaid defendant, do liereby verify that th - contents of 
and^behef ^ '''ritten statement are true to my personal knowledge 

(.Sd.) C. 

Defendant. 



254 


LAW OF PLEADINGS 


■ 2 ) 

Written Statement in suit by Muslim widow for dower 

In the Court of Civil Judge, Allahabad 

Suit No. ..of 1965 

Bibi Fatima, w/o Abdul Gani, resident of Allahabad 


versus 


Plaintiff 

\U 


1. Ramzan Ali | sons of Abdul Gani, 

2. Shaukat Ali | resident of 

Allahabad 

t • • ^ ^ 

• • # 

Written statement of Ramzan Ali, defendant No. 1 
i(niows : — 


Defendants 
begs to state as 


1. Fara.f 1 and 2 of the plaint are admitted. 

a . defendant denies so much of para 3 of the plaint which says 

that the defendant i\o. 1 is also in possession of the assets of Abdul Gani, 
deceaseo ; rest of it is admitted. 

\i I <iefendani was living separately before the death of his father, 

I K u Gam, and does not know anything about the assets of his father. 

4. The suit is liable to be dismissed as against him and costs be 
awarded to him. 


Verification 

T, Ramzan Ali, verify, that tlie contents of paras 1 to 4 are true to my 
personal knowledge and information. 



(Sd.) Ramzan Ali, 
Defendatit No. 1 
(Sd.) Advocate 


Written Statement in suit for encroachment of land 


In the Court of Munsif West, Allaha]')ad 


Suit No. 999 of 1970 



• • 



versus 


• • • 


• • • 


Written statement op behalf of the defendant aforesaid. 


Plaintiff 


Defendant 


1. The defendant admits that the plaintiff purchased land under his 
house by a registered deed dated 15th June, 1965 for a consideration f Rs. 
500 but it is denied that the portion RQUX' was purchased by him. 

2. It is admitted that the plaintiff constructed a house at a cost of 
Rs. 10,000 in the portion OPQR but it is not admitted that the portion 
RQUV is or ever was sehan of the plaintiff. 

3. The allegation in para 3 of the plaint is admitted. ’ 

4. The defendant admits that about the month o! July, 1959 he raised 
a kotha but denies that he has made any encroachment. 
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5. No question of defendant’s ejectment arises. 

Additional pleas 

6. The plaintifT is not the owner of the land shown by letters RQIJV 
in the sketch map at the foot of the plaint. 

7. The defendant built the kotha at considcrabl* expense in the 
presence of the plaintiff, on vacant land in the lionest l).-lief that it has been 
allotted to him at the partition, and the plaintiff, while knowinc^ that the 
said land had been allotted to him, and tliat defendant was acting under the 
said honest belief, did not stop hirn. He is, therefore, estopped by the 
principle of acquiescence from having it demolished now. 

B. The plaintifT has not been in possessioii, at any tiin within 12 
years before the suit, and the suit i^ Ijarred by Art. 142 i4' tlie Second 
Schedule to the Limitation Act. 


9. Tile suit is bad for non-joinder of 
own showing, occupies the h mse with 
party. 


Must. Katndei who, on plainiifl’s 
the defendant and is a necessary 


Signed (Must. Rarndci) 

( iuaidian for B 


(Signedj 

Dated 


Verijicaiion 

(4) 

Written statement in suit for non-delivery of goods sold to plaintifi 

for cash but later sold to third person 

\Aj Written Statement of Defendant No. 1 

In tlie Court of Small Causes, Delhi. 

Sant Lai ... ... ••• ••• tlanUijf 


versus 

Pratap Chand and another ... ... ••• Defendants 

Written statement on behalf of dckcndaiu Ao. 1. 

Phe aforesaid defendant No. 1 states as foiluvvs — 


1. Para I of the plaint is denied. ’Pile plaintiff nc\ci purchased the 
cabinet from the defendant No. 1 but paid the sum of Rs. 300 only as an 
earnest money. The defendant No. I, after waiting sufliciently for a lung 
time, sold the cabinet to defendant No. 2. Phe plaintiff agreed to complete 
the sale of the cabinet within fourtren days. 

2. i’ara 2 of tlic plaint is denied. 1 lie plaintiff himself failed to com- 
plete the sale within the stipulatcil time and, therefore, the dcfendaui No. 1 
sold the cabinet to the defendant No. 2. 


3. Para 3 of the plaint is denied. The defendant No. I had a right to 
sell the cabinet to defendant No. 2. 

4. Para 4 of the plaint does not relate to the answering defendant No. 
1. It is admitted that the defendant No. 1 is the seller of the said cabinet 
to the defendant No. 2. 

5. Para 5 of the plaint is denied. The plaintiff has no cause of action 
for the suit. 
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6. Para 6 of the plaint is legal and requires no reply. 

It is, theielorc, prayed that the suit be dismissed with costs, 

(Sd.) Pratap Chand. 

... . Defendant No. 1 

Venjication 

T, Prataj) Cliand, the aforesaid defendant .\o. 1, do hereby verify that 

the contents of paras 1 to 4 of this written statement are true to my personal 

knowledge and those of paras 5 and (i of this written statement are based on 
legal ad\ ice wliich I believe to be true, 

(Sd.) Pratap Chand 
15-5-67. 

(B) Written Statement of Defendant No. 2. 

(Here give the name of the Court and the title of the suit as in the 
written statement of defendant No. I). 

Written statement on behalf of defendant No. 2. 

Chuni Lai, the aforesaid answering defendant No. 2, states as follows 

1. Para 1 of the plaint is denied for want (;f know! edge. 

2. Para 2 of tlic j^laint is denied for want of knowledge. 

d'hc answering defendant No, 2 is the purchaser in good laith f<Jr 
valuable consideration and without notice of and prior sale of the cabinet. 

3. and 4. Paras 3 and 4 of the plaint are denied. 

5. Para 5 of the plaint is denied. No cause of action arose to the 
plainlilf against the defendant No. 2. 

6. Para 6 requires no reply. 

it is, therciore, prayed tiiat liie suit bj dismissed wiiJi coats an I tJic 
special costs under Section 35-A of tlic C. P. C. be also awarded to the 
answering dclendant. 

(bd.) Cdiuni Lai, 
DL’fciidant No. 2. 

Verijf cation 

Written Statemt^nt in suit for injunction restraining 

nuisance and tor damages 

in the Court of Sub-Judge, Delhi 
Suit No. 105 of 1968 

Jugal Kishorc 

versus 

Aljdul Majid ... ... ••• ••• Defendant 

Written statement on behalf of Abdul Majid, the defendant aforesaid. 

The defendant aforesaid begs to state as tollows — 

1. Para 1 of the plaint is admitted. 

2. Para 2 of the plaint is admitted. 

3. Para 3 of the plaint is denied. The defendant erected the factory 
after seeing that there were other lactories in the locality manulacturing 
similar fireworks. The defendant liad taken sufficient and necessary 
precautions for preventing nuisance as the Muncipal by-laws required to 
be taken. Furthermore, the chimney of the factory is very high and far 
above the house of the plaintiff and the noise emitted is quite slight. 


• • • 


• • • 


Plaintiff 
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4. Para 4 ol die plaint is denied, 'i’lic ijlainiifi' ictt die liousc only to 
lile ihc suit and to harass the del'cndant. 

G. Para 5 oi the plaint is denied. The plaintih' is nut entitled to any 
damages troin the del'cndant. 

5. Ihe service of the registered notice is admitted. 

7. Para 7 of the plaint is not aelmiitcd as it stands. 'Phe delendani is 
entitled to continue to work the factory. 

d. No cause of action for the suit ar>-sc to the plaintiff against the 
dclendant. It is admitted that tins Court is competent to try the suit. 

y. Para 9 ot the plaint requires no ie[jly. 

It is, ihcrelorc, piaycd that the suit be tiisinisscd with c(,»sts. 

(^Sd. Abdul Majid, 

Dticndaui. 

R. D. Agat wal, 
.VdV'.Cim . 

I eiinciiti'in 

1, the aloicsaid delcndaui, solemnly ahum tliat the cunt'mts of p u'as 1 
t(j 7 of this written statement are true to my pers'.nial knowledge and those of 
paras and d are basetl on legal advice and ljelie\ed to be true. 

\Trihcd at D. Ihl, this 8ih day of Augud, lUGd. 

(Sd.) Abdul Majid 

Defendant. 


Written S 


l6j 

in Interpleader suit 




In the Court of Sub-Jurlgc, Dv_lhi. 

Suit No. 458 of 1967. 


A 


• • 


• • « 




versus 

C and another ... ... ... Defendant. 

Written statement on behalf of defendant No. 2. 

D, the above-named answering defendant No. 2, states as follows ; — 

1. Para 1 of the plaint is admitted. 

2. Para 2 of the plaint is not denied except that the defendant No. 1 
not the adopted son of B. The defendant No. 1 was an orphan and the 
requisite ceremonies did not take place. B brought up the defendant No. 1 
out of pity and charity. Without prejudice to this plea, the plaintiff had 
entered into an agreement with the defendant No. 1 before the date of the 
suit that if the defendant No. I succeeded in the suit, he would accept from 
Jhe plaintiff Rs. 4,000 only in full satisfaction of his claim. B executed a will 
in favour of the answering defendant No. 2. 

33 
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8. Para 3 of the plaint is atlniitted. 

4 and 5. Paras 4 and 5 of the plaint are admitted. 

6. Para 6 of the plaint requires no reply. 

lOs therefore, prayed that the decree for Rs. 5,000 be passed acrainst 

the defendant i\o. I and in favour of the answering defendant No. 2. 


(Sd.) D. 

Answering Defendant. 


Verification 

1, the aforesaid answering defendant, solemnly affirm that the contents of 
paras I to G of this written statement are true to my knowleds/e. 

Verified at iJelhi, this day of 1967. 


(Sd.) D 

Defendant No. 2. 


(7) 

Written Statement in suit for malicious prosei ution 

111 the Court ot Alunsd, AllaJuibad. 

Suit No. 598 of 1 965 

f> ... ... Vlairitijf 

versus 

C ... Dejendant. 

Written statement on behall ot C, the defendant aforesaid ; 

1. 'flic defendant admits that the plaintiff is a respectable person and 
the rest of the allegation in para I of the plaint is denied. 

2. The contents of para 2 of the plaint are admitted. 

3. and 4. The contents of paras 3 and 4 of the plaint are admitted. 

5. The defendant denies that the charge levelled by him against tiic 
plaintiff was false or without reasonable and probable cause or malicious. 

ITie facts are that the charge was true. Even if it was not so, the defen- 
dant had reasonable and probable ground for believing it to be so. 

6. 1 lie contents of para 6 of tlic plaint are denied. 

7- The plaintiff suffered no damage. If he suffered any damage, the 
damage claimed by him is excessive. 

8. and 9. Paras and 9 of the plaint require no reply. 

10. The plaintiff is not entitled to any relief. 

(Sd.) G. 

I, C, declare that the contents of paras 1 to 10 of the written statement 
are true to my personal knowledge. 


Verified at Allahabad this day of 


(Sd.)C. 


drafted written statements 

( 8 ) 
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Written Statement in suit for breach of agreement to marry 

In the Ooui't of Cviiy N'liinsif, PCaiipur. 

Suit No. 8 of IPS 1 

^ **■ ... Plaintiff 

^ versus 

... Defendant 

Written statement on behalf of defendant X. 

(1) !*ara 1 of the plaint is admitted. 

2) Para 2 of the plaint is denied stibjeci lo the additional pleas. 

(3) I ara 3 of the plaint is denied. The articles supplied are denied. 

adn.i2o,rrnrPl’ ^ ^ question of their 

acifnission and denial does not arise. 

A<Iditional Pleas 

(6) d he detendant was al wavs prepared t > marry the id-dniiff Km c-i 

hers,. ,11 through her father cxpressc'l uuwill.ngness a.ry e le e atm 

taKcn place on the part of ll.e plaiutiff. ' ' ' 

(7) J Ik: damages clainicd an- excessive. 


tsa.) X. 


Verification 

'.X, verify that paras! to 7 of the written 
[>'*rsiniai knowlcd^if-. 

Verified at Kanpur ou ;<rd March, 1902. 


statement are true to mv 


Written Statement 



X. 

(Sd.) Jat^disli Saran, 

Advocate. 


in suit for redemption of mortgage with 
possession 


In the Court of Civil Jiidi^e, Allahal'ad. 

Suit No, of 1963 

A*s >uofD, resident of Allahabad ... Plaintiff 

Versus 

C, son of D, resident of Allahabad ... Defendant 

''Htten statement of defendant C states as follows : — 

I. Paras 1 and 2 of the plaint are admitied. 

.1 defendant denies that the mortgaged money has been satisfied out 

ti''' usufruct of the mortgaged money. 

, ^^f^fidant denies that the acknowledgment by the defendant’s 

In r* t X ^ years from the date of the execution of the 

i^age. It was made only after the period of 60 years had expired. 

f \ Iiarred inasmuch as it has been fil -d, after sixty years 

rorn the date of the execution of mortgage. 
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Therefore, the suit be disiuissed and costs be awarded to the defen- 
dant. 

I, G, declare that the contents of jrarai^ 1 to 3 are true to my personal 
knowledge and information and the knowledge of the contents of para 4 is 
derived from my counsel which I belie\e to be true. 

(Sd.) G 

Defendant 
(Sd.) Advo cate. 

Counsel for the Defendant, 

( 10 ) 

Written Statement in suit for recovery of price of goods sent 
for repairs, on ground of loss of repaired goods in transit 

In the Court of Small Causes, Delhi. 

Suit No. 60 of 1965 

Amarnath ... ... ... 

versus 

basant Lai ... ... ... Defendant 

Written statement on behalf of Basant Lai, the defendant aforesaid ; 

1. Para 1 of the plaint is admitted. 

2. Para 2 of the plaint is admitted. 

Para 3 of the plaint is admitted. 

4. Para 4 of the plaint is denied. The defendant did the necessary 
repairs to the jewellery and despatched them from Calcutta to tlie plaintiff by 
uninsured parcel post on (date) as was the practice between the parties. If 
tlic jewellery is lost, the defendant is not responsible for the same. There has 
l)een no negligence or want of precaution on the part of the defendant. On 
prc\ ious occasions also, the goods were never despatched by the defendant to 
the ]>]aintifFby insured parcel po.*;! and as such failure to insure does not create 
any lial)ility. 

5. The service of notice upon the defendant is admitted. 

6. Para 6 of the plaint is emphatically denied. 

7. Plaintiff is not entitled to recover Rs. 500 from the defendant or any 
other sum. 

8. Para 8 of the plaint is denied. No cause of action ever arose to the 
plaintiff against the defendant as the jewellery was duly desfatched after 
repairs to the plaintiff. This court is not competent to try the suit as the defen- 
dant carries on business and resides in Calcutta. 

9. Para 9 of the plaint requires no reply. 

The defendant, therefore, prays that the suit he dismissed with costs and 
compensatory costs under Section 35-A of Civil Procedure Code ]>c also award- 
ed to the defendant. 

(Sd.l Basant Lai. 

Verification. — T, Basant Lai, the above-named defendant, solemnly affirm 
that the contents of paras 1 to 7 are true to my personal knowledge and those of 
paras 8 and 9 are believed to be true on information received. 

Verified at Calcutta, this 10th day of August, 1965. 

(Sd.j Basant Lai. 

Defendant. 
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( 11 ) 

Written Statemet in suit by registered firm for recovery 
of amount as price of goods sold and delivered 

In ibc C^ourt of Civil Judge. Allahabad. 

Suit No. 54U ot 1967. 

A & Co. ••• *** *•• - Icitntijj 

versus 

B & Co. ... ... ... ••• Defendant 

Written statement on bchall of deteiidaiu. 

B & C . the aforesaid answering defendant, states as under : — 

fl) Para 1 of the plaint is denied. The plaintiff is a partnership firm 
which is not registered under the Indian Partnership Act and is hence not 
competent to sue. The suit is barred by section 69 of the said Act. 

(2) In para 2 of the plaint, it is admitted that the defendant placed an 
order with the plaintiff for the purchase of the goods worth Rs. 5,^00 and 
that the plaintiff despatched two packages containing the alleged goods to the 
defendant. In order to assure that the goods corresponded in quality and 
nature witii those ordered, the detendant askcrl the plaintiff to give r)pen 
delivery of the goods and declined to accept the Railway Receipt sent through 
the bank. In pursuance of the written request and assurances of the plaintiff 
that the goods really corresponded with those ordered, the defendant accepted 
the railway receiy)t. Later immediately on the examination oi the said packag- 
es, it was found that the goods were damaged to a considerable extent with 
oil with the result that they could not be sold in the market. I’lius, the defen- 
dant has suffered loss of profit of Rs, 3,000 that would iiave been earned on 
sale of those goods, which the defendant is entitled to recover from tlie 
plaintiff as damages. The defendant is filing a separate suit for damages. 

(3) Para 3 of tlie plaint is denied. No cause <tf action accrued to the 
plaintiff against tiie defendant. 

(4j Para 4 of the plaint requires no reply. 

It is, therefore, prayed that tlic suit be dismissed witli costs. 

(Sd.) Ram Kumar 
For B & Co, Defendant. 

/ Verification of Ram Kumar on behalf of B & Go.J 

( 12 ) 

Written Statement in suit for ejectment of tenant 

In the Court of Sub-Judge, Delhi 
Suit No. 151 of 1963 

A. B. ... ... ... ... Plaintiff. 

versus 

G. D. ... ... ... ... Defendant. 

Written statement on behalf of C. D., defendant. 

G. D. the aforesaid answering defendant, states as follows; — 

(1) Para 1 of the plaint is admitted. 

(1-A) Para 1-A of the Plaint is wrong and denied. I hc plea of personal 
requirement of the property in dispute is malafide and is wrong on facts. The 
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wMcht quhe‘‘!'umdeM‘f‘r hirntr/ ‘'ri.e'’ him, 

.r.he'iaa'::. ifpr;-' 

ciefcdant with ejectment “*">"'“1 "■=. the plaintiff threatened the 

,le.e„niUr„ tj the temn'l^irmn IcTTLrL noTcf.o '“'ll v:"' 

(u) raia 3 of the plaint is druipfl ^ • i r » 

to ejfclirient. ' ^ answering defendant is not liable 

(S tr™?, °L“;S,'’“q*;|rn„‘:e'p'i; t>sainst the defendant. 

Additional plea 

tdiite'iiiicVt^xrr'thrd^ 

o * 

costs Ur with costs and special 

c s s be also allovved to the defendant under section 35-A, C. P. G. as the suit 

IS not f)onn ^ae arul is vexatious. 


^Verification^ 


(Sd.) C. D. 

Defendant. 


I, D. the answcrini;' defendant, do hereljy verify that the contents of 

para.orajdis 1 to 6 of this written statement arc true to my personal knowledoe 
and l-ielicf ’ 

X'crilied at l>lhi on itie day of , 19 . 


(13j 

Written Statement in suit on Pronote 

In the Court of Munsif, West, Allahabad 

Suit No. 700 of ]964 


Sita Ram 


versus 


Hanuman Prasad 

Written statement on behalf of defendant. 


PlaintijJ 

Defendant, 


Hanuman Prasad, the aforesaid defendant, states as under: — 

1. Para 1 of ihe plaint is admitted only to this extent that tlie defendant 
signed the pionote. Tt is wrong that any lawful considerali in passed from the 
plaintiff to the defendant for the pronote. The defendant was then being prose- 
cuted for murder in the Court of Sessions Judge, Allahabad and the plaintiff 

induced him to make tlie pronote in consideraiion of tlie plaintiff securing 
pardon for the defendant. 

2. Para 2 of the plaint is denied and no amount is due to the plaintiff 
from the defendant for principal or interest. 

3. Receipt of the notice asking for payment is admitted and a proper 
reply was sent to the plaintiff by the defendant. 

4. Para 4 of the plaint is denied. No cause of action accrued to the 
plaindff. 

5. Para 5 of the plaint is legal and requires no reply. 
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Additional plea 

6, llic pion(.)tc t<.>viiung ihe basis ot llic buii is unstamped and is, 

tlicicfoio, inadmissible in evidence. Ihe suit is nut c nnpetcrit <>n llie basis 
ut' sucii note. 

It IS, therctijrc, prayed that the suit be <lismisscd with costs. 

(Sd.) Haimnian Frasad, 

Defendant 

I'erificaiivti 
( 14 ) 

Written statement in suit lor specilic perforinance ot 

In the Canin <4 Cavil Judge, Di^dhi 
Sail No. 514 ■ 4' b'67 

.\ 


contract 


• • • 


• • • 


• « 


• • A 


H 


Versus 


• ■ • 


« a • 




Pi a ml I Ji 

Defendant 


all 


ee V 


Wiiiien Statement on behalt ol d*:!'; id mi. 
b. tlie answciin-- defendant, stoics as follows : — 

1. 1 ara 1 ot ih : plaint is denied. fh ■ dcteiH.lanL agreed lij sell the 
d pioperty to the [plaintiff for iCs. 3 lacs and received ICs. 20 UOO <is 

earnest money bum the plainlin. 'I'iu terms of the agreei nciu to sell wci c 

as loliows : — 

pi P<^ssession, and not vacant possession, will he delivered on 
rcedstration of the deed of sale ; 

(bj The plaintifT will buy the I'cquisile stamp pap ;r within a month 
ol the date ol the said agreement and deliver it to the defendant 
to execute the deed ; 

(e) the sale-deed adll be got rcgisiercd and tiie price paid witjiiu 5u 
days of the date of the said agreement and, in delauli of iho 
pla^inlilT, the earnest money will be forfeited. 

2. !*ara 2 ot the plaint is denied, d’he plainiilT himself lias failed to 

pertorm ilie importani terms ot tlie contract within tlie stipulated time Even 
he was not ready and willmg to do so. Tlie plainiilf failed to deliver the 

1 ^ X ^ ^ • • A . ’s request in writing. The 

defendant foifcitcd the said earnest irniney due to failure of the plaimiif to 

make payment within the agreed time of 50 days and treated the cuiuract as 

tancelled. Jn spite of the plainlifi liad tlie knowledge at tlie date of the 

mahTo"^ tli'U ii*c possession 

dcr tile agreement meam possession by attomneiii of tlie let out pi^rtiou 
and vacant possession of the rest of the portion. ^ 


No cause of action accrued to the 


3. Para 3 ol the plaint is denied, 
plaintill against the defendant. 

4. Para 4 ol the plaint requires no reply. 

It is, therelore, prayed tliat the suit be dismissed wltli costs. 


Verification 


(Sd.) IJ 
Defendant, 


1 iV^f aforesaid ausweriiig defendant, declare that the contents of naras 

T:‘ f ^ '''".itten staiement are true to my personal knowledge and 

beliel and those of paras 3 and 4 are believed to be true ^ 

Verified at Delhi this day of , 1967, 


(Sd.) B 
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